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ABSTRACT 

Designed to provide an introduction to major issues, 
controversies, and case law related to Title IX of the Education 
Amendments of 1972, this handbook is intended to promote more 
informed interaction between administrators and the attorneys who 
represent and advise them regarding sex discrimination issues. 
Following a brief explanation of the need for Title IX in section I, 
section II discusses the theory and reality of permissible and 
impermissible discrimination and offers a capsule history of judicial 
opinions in cases involving sex-based distinctions. In section III, 
the author discusses the statute's enactment and amendment processes 
and provides a sect ion-by-sect ion analysis. Beginning with an 
exposition of the implementing regulation's adoption process, 
author i tat iveness , scope, and interpretation, section IV offers a 
detailed analysis that constitutes the bulk of the document. In 
addition to its introductory section, this analysis contains sections 
on (1) coverage; (2) prohibitions of discrimination on the basis of 
sex in admission and recruitment, education programs and activities, 
and employment in education programs and activities; and (3) interim 
procedures. Appendix A provides a copy of the Title IX implementing 
regulation republished in 1980 as C.F.R. Part 106. Appendix B 
summarizes the United States system of legal references and 
citations. (JBM) 
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DISCRIMINATION PROHIBITED — No person in the United States shall, on the ground of 
race, color, or national origin, be excluded from participation in, be denied the benefits of, or be 
.subjected to discrimination under any program or activity receiving Federal financjalassistance, 
or be so treated on the basis of sex under mosf education programs or activities receiving 
Federal assistance. 



3 



TITLE IX AND HIEVEMENT OF EQUAL EDUCATIONAL 

OPPC nJITY: A LEGAL HANDBOOK : 



Written by 
CHARLES E, GUERRIER 

Executive uirector and Staff Attorney 
Women's Law' Fund . 
Cleveland, Ohio 



This manual was designed and prepared primarily to provide accurate -and authoritative infor- 
mation in regard to the subject matter covered. It is distributed with the understanding that 
through its distribution neither the author nor the publisher is engaged in rendering legal 
services. If legal advice or other expert assistance is required, the services of a competent 
professional person should be sought. 



Prepared by the 
RESOURCE CENTER ON SEX EQUITY 
COUNCIL OF CHIEF STATE SCHOOL OFFICERS 
Washington, DO. 



Prepared under contract 300-76-0456 for the Women's Program Staff, U.S. Office of Educa- 
tion, Department of Health, Education, and Welfare. Reproduced underx\)ntract 300-79-0728 
for the Women's Educational Equity Act Program, U.S. Department of Education. 

J 



4 



preface; 



l;t!i- IX and the /u hirvcm&t of I'.ifttal Mutational Opportunity: A Lc$al Handbook was developed 
bv the Council of thief State School Officers' Resource Center on Sex Equity under contract 

- \W'7<> IMrMi'with the Women's Educational Equity Act Prqgram, U.S. Office of Education, 
Department of Health, Education, and Welfare. It is published under contract 300-79-0728, 
also with the Women's Educational Equity Act Program, U.S. Department of Education. 

The Resource Center extends warm thanks and gratitude to Charles E. Cuerrier, Director of 
the" Women's Law Fund, Cleveland, Ohio,. for his preparation of this handbook and his 
continuing support of and contributions S Resource Center projects. The.Women's Law Fund, 
under 'support from the \ : o: d Foundation, provides national leadership in legal efforts to attain 
sex equitv i,n education. * „ 

The assistance and" advice of M. Patricia Coins, Project Monitor, Carolyn Joy nor. Project 

' Monitor, .and Dr. Leslie Wolfe, Director. Women's Educational Equity Act Prograin, U.S. 
LVpartment of Education, are also gratefully acknowledged. > 

■ ; ; • * • SEPTEMBER lW 



TABLE OF CONTENTS 



PREFACE ^ 
TABLE OF CASES * 
AN INTRODUCTION TO THE HANDBOOK, * ' ' 

f. THE NEED * - 

II. THE CONCEPT OF DISCRIMINATION 

• A. Permissible and Impermissible Discrimination ' ^ x 

1. The Theory ' 

2. The Reality 

B. Sex Discrimination: A Unique Judicial Approach 

III. THE : SIAT1JTE ' 

A, The Enactment Process 

B. The Amendment Process 

C Section-By-Section Analysis 

20 U.S.C § 1681, As Amended 
20 U.S.C. $ 1682 

20 U.S.C. §-1683 • . | 

20 U.S.C. § 1684 , ' 10 '\ 

20 U.S.C§ 1685 ! 
Pub. L. 93-3,18, Title IX, Section 906 * 
20 U.S.C. § 1686 

IV. THE IMPLEMENTING REGULATION 

A, The Adoption Process 

B. The Authoritativeness of The Regulation 

C, Scope Of The Regulation 

D. Concerning The Reading Of Regulations 
, E, Sertion-By-Section Analysis 

Subpart A — Introduction 
§86.1 Purpose and Effective Date 
§ 86.2 Definitions 

§ 86.3 Remedial And Affirmative Action And $elf-Eva!uation 

§ 86.4 Assurance Required fc . - 

§86.5 Transfers Of Property . .' 

§ 86.6 Effect Of Other Requirements .. • ' 

§ 86.7 Effect Of Employment Opportunities - 

§ 86.8 Designation of Responsible Employee And Adoption of 

Grievance Procedures 
§ 86,9 Dissemination Of Policy 
Subpart B — Coverage 
•§86.11 Application ' 

§ 8 s 6.12 Educational Institutions Controlled By Religious Organisations 
§ 86.13 Military And Merchant Marine Educational Institutions > 
§ 86.14 Membership Practices Of Certain Organizations 
§ 86.15 Admissions 

§ 86.16 Educational Institutions EligibleTo Submit Transition Plans 

§ 86J7 Transition Plans ' 
Subpart C — Discrimination On The Basis of Sex In Admission And 
Recruitment Prohibited * 

§ 86.21 Admission 

§ 86.22 Preference In Admission 

§ 86.23* Recruitment 
Subpart D— Discrimination On The Basis of-SevIn Education Programs 
v And Activities Prohibited ] r 

§ -86.31 Education Programs And Activities 

§ 86.32 Housing 

§ 86.33 Comparable Facilities 

§ 86.34 .Access To Course Offerings 

§ 86.35 Access To Schools Operated By L.E.A.'s 



,§ 86.36 Counseling And Use of Appraisal And Counseling Materials - 66 
§ 86.37 Financial Assistance t - 67 
§ 86.38 Employment Assistance To Students 69 
§ 86.39 Health And Insurance Benefits And Services • 70 
§ 86.40 Marital Or Parental Status , 71 
§ 86.41 Athletics 73 
§ 86.42 Textbooks And Curricular Material 79 
Subpart E — Discrimination On The Basis Of Sex In Employment In Edu- 
cation Programs And Activities Prohibited 81 
§ 86.51 Employment . 84 
§ 86.52 Employment Criteria - 86 
§ 86.53 Recruitment ^ 87 
§ 86.54 Compensation 88 
§ 86.55 Job Classification And Structure : 8 9 
§ 86.56 Fringe Benefits 90 
§ 86.57' Marital Or Parental Status • 92 
§ 86.58. Effect Of State Or Local Law Or Other Regulations 94 

J 86.59 Advertising . 96 

§ 86.60 Pre-employment Inquiries . 9 ° 

§ 86.61 Sex As A Bona-fide Occupational Qualification • 97 

Subpart F— -Interim Procedures : '* 98 

6 86.71 Interim Procedures 98 

i 

APPENDIXES 

A. 45 C.F.R., PnrUl06 1 — Nondiscrimination on the Basis of Sex in 
" Education Programs and Activities Receiving or Benefiting 

From Federal Financial Assistance 99 

B. The System of Legal References and Citations 113 



•Since the preparation of this Handbook) the regulation to implement Title IX has been republished as 45 
C.F.R.. Part 106. § 8ti.l in the original regulation corresponds to § 106.1 in the republished regulation which now 



comprises Appendix A 



ERIC 



TABLE OF CASES 



Adams v. Richardson, 480 F.2d 1159 (D.C. Cir. 1973) / 26,27 
Afro American Patrolmen's League v. Duck, 503 F.2d 294 (6th Cir. 1974) 80 
Alabama NAACP State Conference of Branches v. Wallace, 269 F. Supp. • 32 
346 (D. Ala. 1967) 

Albermarle v. Moody, 422 U.S. 405, 95 S.Ct. 2362 (1975) 86 
Alexander v. Gardner-Denver, 415 U.S. 36, 94 S. Ct. 1011 (1974) .' 44 

Andrews v. Drew Municipal Separate School District, 507 F.2d 611 (5th 92 

Cir. 1975) cert * dismissed as improvidently granted, U.S. , 96 

S. Ct. 1752 (1976) r • 

Atchison, Topcka .& S.F.R.R. v. Mathews, 174 U.S. 96, 19 S. Ct. 609 14 
(1899) 

Bakke v. Regents of the University of California, 132 Cal. Rptr. 680, 553 39, 40, 41, 56 
Pac.2d>ll52 (1976), aff'd in part, rev'd in part sub nam. Regents of The. 
University of California v. Bakke, 438 U.S. 265, 98 S.Ct. 2733 (1978) 
Bartmess v. Drewrys U.S.A., Inc., 444 F.2d 1186 (7th Cir. 1972) 91 
Berkelman v. San Francisco Unified School District, 501 F.2d 1264 (9th 22, 23, 53, 57 
Cir. 1974) 

Blackshcar Residents Organization v. Housing Authority of City of 32 

Austin, 347 F.Supp. 1138 (D. Tex. 1972) ' 
Board of Public Instruction of Taylor County, Florida v. Finch, 414 F:2d 25, 26, 27 

1068 (5th Cir. 1969) 

Bob Jones University .v. Johnson, 396 F. Supp. 597 (D.S.C. 1974) aff'd 22, 26, 27, 37 
sub nom. Bob Jones University v. Roudebush 529 F.2d 514 (4th Cir.' 
1975) 

Boiling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693 (1954) 17 
Bond v. Virginia Polytechnic Institute and State Universitv, 381 F.Supp. * 70 

1023 (VV.D. Va. 1974) 

Bossier Parish School Board v. Lemon, 370 F.2d 847 (5th Cir. 1967) 22 
Bowe v. Colgate-Palmolive Co., 416 F.2d 711 (7th Cir. 1969) " 89 

Bradwellv. Illinois, 83 U.S. (16 Wall.) 130 (1873). " 17 

Brav v. Lee, 337 F. Supp. 934 (D. Mass. 1972) 23, 53 

Brenden v. Independent School District 742, 477 F.2d 1292«<8th Cir. 37, 47, 73, 74 
1973) 

Brennan v. Goose Creek Consolidated Independent School District, * 88 

F.Supp. 21 WH Cases 25 (S.D. Tex. 1973) aff'd 519"F.2d 53 

(5th Cir. 1975) " . 

Brennan v. Prince William Hospital Corp., 503 F.2d 282 (4th Cir. 1974) # 88 

cert, denied 420 U f S. 972, 95 S.Ct. 1392 (1975). 
Brennan v. Wqodbridge School District, F.Supp. 8 EPD ' 88 

«9640 (D. Del. 1974) 

Brown v. Board of Education, 347 U.S. 483, 74 S.Ct. 686 (1954) 11, 57 

Bucha v. Illinois High School Association, 351 F.Supp. 69 (N.D. 111. 74 

N72) 

Buckley v. Coyle Public School System, 476 F.2d 92 (10th Cir. 1973) . 93 

Burton v. Wilmington Parking Authority, 365 U.S. 715, 81 S.Ct. '856 14, 37 

(1961) 

Bvnes v. Toll. 512 F.2d 252 (2nd'Cir. 1975) 59 
■ Califanii v. Goldfarb, 430 U.S. 199, 97 S.Ct. 1021 (1977) 14 
California v. LaRue, 409 U.S. 1^9, 93 S.Ct. 390 (1972) . 34 

Cannon v. Universitv of Chicago U.S 99 S.Ct. 1946(1979) 98 

reversing 559 F.2d 1063 (7th Cir. 1977) 
Cape v. Tennessee Secondary School Athletic Association, 424 F. Supp. m 47, 76, 77, 78' 

732 (E.D. Tenn. 1976), revd 563 F.2d 793 (6th Cir. 1977) 
Games v. Tennessee Secondary School Athletic Association, 415 72 

F.Supp. 569 (E. D. Tenn. 1976) 

Citv of Los Angeles v. Manhart U.S 98 S.Ct. 1370 \\97S) 90, 91 

■* affirming 553 F.2d 581 (9th Cir. 1976) ' * . 
Cleveland Board of Educations. LaFleur, 414 U.S. 632, 94 S.Ct. 791 93 

(1974) affirming 465 F.2d 1184 (6th Cir. 1972) 
Clinton v.^Nagy, 411 F.Supp. 1396 (N.D. Ohio 1974) ' ( 74,76 

Commonwealth of Pennsylvania v. Pennsylvania Intcrscholastic Ath- . 75 

letic Association, No. 1526 CD. 1973 (Pa. Sup. Ct., March '19, 1975)' 
Contractors Association of Eastern Pa. v. Secretary of Labor, 442 F.2d 34, 82 

159 (3rd Cir. 1971), cert, denied 404 U.S: 854, 92 S.Ct. 98 (1971) 



8 



Cordova v. Chonke, 315 F.Supp. " (N.D. Ohio 1%9) \ ^ 

Corn Products Co. International, Inc. & Atomic Workers, Local 7-662, ' 

Lab. Arb. r 843g( 1970) 

Cummins V. Parker Seal Company, 516 F. 2d 544 (6th Cir. \^75) t iud^ient ^ 

affd bit an equally divided court', 429 U.S. 65, 97 S.Ct. 342 (197ft> . _ u 

Craig v. Boron, 429 U.S. 190, 97 S.Ct. 451 (1976) 13. IS, 41, n » 

Dandridge v.Williams, 397 U.S. 471, 9l) S.Ct. 1153 (1970) ' 13 

Davis v. Meek, 344 F.Supp. 298 (N.D. Ohio 1972) n/ ' /1# 

DeFunis v. Odegaard, 416 U.S. 32GrSS-"a. 1704 (1974) 3» 
Diamond Roofing v. Occupational Safety & Health Review Commis- 33, 34 

sion, 528 F. 2d 645 (5th Cir. 1976) 
Diaz v. Pan American World Airways, Inc., 442 F 2d 385 (5th Cir. 1971) 84, Ha 

iv rf. */t'//;i«(i 404 U.S. 950, 92 S.Ct. 275 ( 1971 J 
DiSalvo v. Chamber of Commerce of Greater Kansas City. 416 F.Supp. bb> 

844 (D. Mo. 1976) 

Dothard v. Rawlinson, 433 U.S. 321, 97 S.Ct. 2720 (1977) 86, 9, 

Dove v. Parham, 282 F.2d 256 (5th Cir. 1960) ( ; 4 
Edwards v. Schlesinger, 377 F.Supp. 1091 (D.C. 1974), rev'd 509 F.2d 49 
508 (D.C. Cir. 1974) 

* Ernst & Ernst v. Hochfcldcr, 425 U.S. 185, 96 S.Ct. 1375 (1976) ^ ■ ->3 
Espinoza v. Farah Manufacturing Company, Inc., 414 U.S. 86, ^4 S.Ct. 33 
334 (1973) 

Evans v. Newton, 382 U.S. 296, 86 S.Ct. 486 (1966) 

Flemming v. Nestor, 363 U.S. 603, 80 S.Ct. 1367 (I960) ' 14 

Florida v. Mathews, 526 F.2d 319 (5th Cir. 1976) _ ^ 3 

Fortin vv Darlington Little League, Inc., 514 F.2d 344 (1st Cir. 1975) 74 
Frontiero v. Richardson, 41 1 U.S. 677, 93 S.Ct. 1764 (1973) 8 
F.S. Rovster Guano Co. v. Virginia, 253 U.S. 412, 40 S.CT. 560 (1920) 13 
Gardner v. State of Alabama/Department of Pensions and Security, 38n 42, n7, 

F.2d 804 (5th Cir. 1967) 
Gameau v. Ravtheon Co., 323 F.Supp. 391 (D. Mass. 1971) • / 

Geduldigv. Aiello, 417 U.S. 484, 94 S.Ct. 2485 (1974) > 3 

General Electric v. Gilbert, 429 U.S. 125, 97 S.Ct. 401 (1977) * s 90, 93, 94 

Gilmore v. City of Montgomery, Alabama, 417 U.S. 556, 94 S.Ct. 2416 3/ 

(1974) ' ' 

Gilpin v. Kansas State High School Activities Association, 377 F.Supp- 74, /n 

1233 (D. Kan. 1973) 

Goesaert v. Cleary, 335 U.S. 464, 69 S.Ct. 198(1948) . 1/ 

Green v. Waterford Board of Education, 473 F.2d 629 (2nd Cir. 1973) • >3 
Griggs v. Duke Power Co., 401 U.S. 424, 91 S.Ct. 849 (1971) , 1:>, 53. 86 

Grubbs v. Butz, 514 F.2d 1323 (D.C. Cir. 1975) - 33 
Gurmankin y. Costanzo, 41 1 F.Supp. 982 (E.D. Pa. 1976) aft'd 556 F.2d 28 
184 (3rd Cir. 1977) 

Hardy v. Leonard, 377 F.Supp. 831 (D. Calif. 1974) -7 
Harper v. Trans World Airlines, Inc., 525 F.2d 409 (8th Cir. 1975) 

Harrington v. Vandalia-Butler Board of Education, 418 F.Supp. 603 44, 85 

(S D Ohio 1976), reversed on other ground* 585 F.2d 192 (6th Cir. 19/8) 
. cert, denied U.S 99 S.Ct. 2053 (1979) 

Hirabayashi v. United States, 320 U.S. 81, 63 S.Ct. 1375 (1943) 17 
Hodgson v. Corning Glass Works, 417 U.S. 188, 94 S.Ct. 2223 (1974) ■ 88 
Hollon v. Mathis Independent School District, 358 F.Supp. 1269 (S.D. 72 
Tex. 1973) 

Hoover v. Meiklejohn, 430 F.Supp. 164 (D. Colo. 1977) 75, 
Houston v. Prosser, 361 F.Supp. 295 (N.D. Ga. 1973) '2 
Hoyt v. Florida, 368 U.S. 57, 82 S.Ct. 159 (1961) * 7 
International Union of Electrical Workers v. Robbins & Meyers, 429 19, 44 

U.S. 229, 97'S.Ct. 441 (1976) 
Isleboro School Committee v. Califano, 593 F.2d 424 (1st Cir. 1979) r 82 
Jdckson v. Metropolitan Edison Company, 419 U.S. 345, 95 S.Ct. 449 04 

(1974) _ ( 

Jacobs v. Martin Sweets Co., 550 F.2d 364 (6th Cir. 1977) cert, denied, \ 93 

U.S 97 S.Ct. 2180 (1977) ) 

Johnson v. Jackson Parish School Board, 423 F.2d 1055 (5th Cir. 1969) ' 6* 

Johnson v. University of Pittsburgh, 359 F.Supp. 1002 fW.D, Pa. 1973) 87 
Johnson's.Professional Nursing Home v. Weinberger, 490 F.2d 841 (5th 33 

Cir.-l974) 1 k , 



lories v. Oklahoma Secondary School Activities Association, 453 78 

F.Supp. 150 (W. D. Okla* 1977) 

lunior College District of St. Louis v. Califano F.2d , 19 FEP , 82 

Cafci'v SO I (Sth Cir. 1979) 

kahn v. Shevin, 41b U.S. 351, 94 S.Ct. 1734 (1974) 17, 66 

kaplowtt/ v. University of Chicago, 3S7 J : .Supp. 42 {N.D. 111. 1974) 69 

Kat/ v. School Dist. of Clayton, Mo., | : .2d 14 JIPD 1 7650 (Sth 88 

Cir. 1,977) 

kirstein v. Rector and -Visitors of University of Virginia, 390 F.Supp. 23, 24 

1S4 (D. Va. 1970) " ■■• . ■ 

kv>ber v. Wcstmghouse Electee Corp., 480 F.2d 240 (3rd Cir.. 1973) 89 

korematsu v. United States, 323 U.S. ,2 14, 65 S.Ct. 1^3(1944)' . 14, 17 

I. alley v. Northwest Airlines, Inc., '3b6 F.Supp. 763 (D.D.C. 1972) Jft'd , 89* 

13 i'FP Cases 1068 (D.C Cir. 1976) cert, dented ' U.S. ^6 FEP 

Cases 872 ( 1939) '' 

Lane v Wilson, 307 U.S. 268, 59 S.Ct. 872 ( 1939) ... 15 
Lau v. Nichols, 4 14 U.S. 563, 94 S.Ct. 786 (1974) 15, 22, 32, 33 

lee v. Macon County Board of Education, 270 F.Supp. 859 (D. Ala. 32 

I9h7) 

I emon v. Bossier Parish School Board, 444 F.2d 1400 (5th Cir. 1971) . 63, 64 

I.indsley v. Natural Carbonic Gas Co., 220 U.S. 61, 31 S.Ct. 337 (I-9I0) 14 

*Lochner v. New York, l')8 U.S. 45, 25 S.Ct. 539 (1905) „ 17" 

Long v. Sapp/502 l'.2d 34 (5th Cir. 1974) , ■ * 97 

Manning v. General Motors Corp., 466 F.2d 812 (6th Cir. 1972), cert.. 44, 95 

tinned. 410 U.S. 946 (1973) 
Mathews v. Lucas, 427 U.S. 495, 96 S.Ct. 2755~(\97b) ' ■ M, 15 

McArthur v. Southern Airways, Inc., 404 r F.Supp. 508 (D. Ga. 1975) 85 

McCarthy v. Burkholder, 448 F.Supp. 41, (D. Kan. J97S) 82 

McNeal v. Tate County School District, 508 F.2d 1017 (5th Cir. 1975) 64 

Meredith v. Fair, 2 C »8 F.2d 696 (5th Cir. ^62) 56- 

Mollere v. Southeastern Louisiana College, 304 F.Supp. 826 (E.D. Ln. „ 59 

1 969) / 

Moose Lodge No. 107 v. hvis, 407 U.S. 163, 92 S.Ct. 1965 (1972) 14 
Morris v. Michigan State Board of Education, 472 F.2d 1207 (6th Cir. ; , 74, 76 

1973) ' fc 

Mourning v. Family* Publications Service, 4J1 U.S. 35h. 93 S.Ct. 1652 33? 34 

(1973) ' 

Muller v. Oregon, 208 U.S. 412, 28 S.Ct. 324 (1908) 17 

Muscare v. O'Malley F.Supp, ^ , No. 76-C-3729 (N.D. Jll. 1976) 74, 7b 

NAACP, Western Region v. Brenn.in, 360 F.Supp. ^006 (D.D.C. 1973) 82 

Nashville Gas Co. v. Satty, 434 U.S." 136, 98 S.Ct. 347 (1977) 93, 94 

Nance v. Union Carbide Corp., Consumer Products Division, 397 84 

F.Supp. 436 (D.N.C. 1975) 

Ordwayv. Margraves, 323 F.Supp. 1 155 (D. Mass. 1971) 71 

Palmer v. General Mills, Inc., 513 F.2d 1040 (6th Cir. 1975) ^ ' 89 

Palmer v. Thompson, 403 U.S. 217, 21 S.Ct. 1940 (1^71) 15 

Pern' v. Grana'da Municipal Separate School District, 300 F.Supp. 748 71 

(N.D: Miss. 1969) 

Personnel Administrator of Massachusetts v. Feeney, U.S. , 55. 84, 85 

9U S.Ct. 2282 ( 1979) - 
Piascik v. Cleveland Museum of Art, 426 F.Supp. 77^ 22, 35, 37, 82, 84 

(N.D. Ohio 1976)' \ ■ " ■ 

Pittsburgh Press Co. v. Pittsburgh Commission on Hunian Relations, ' 96 
■ 413 U.S. 379, 93 S.Ct. 2553 (1973) 

Pond v. Braniff Airways, Inc., 50Q F.2d 161, (5th Cir. 19/4) 84 

Poynter v. DreydahL 359 F.Supp. 1137 (W.D. Mich. 1972) - ' 59 

(Vat/ v. Louisiana Poly technic Institute,' 316 F.Supp. 872 (W.D. La. 59 

J970) iifftl 401 U.S. 1004, 91 S.Ct. 1252 (1971) 

Prostrollo v. University of South Dakota, 507 F.2d 775 (8th Cit: 1974) 59 

Ratify v. Board of Education of Gould School District, 38 1 F.2d 252., (8th 32 

Cir. 1967} rev'd on other $roumi* 391 U.S. 443, 88 S.Ct. 1697 (1968) " 

Red Lion Broadcasting v. F.C.O, 395 U.S. 367, 89 S.Ct. 1794,(1969) • 33 

Reed v. Nebraska School Activities Association, 341 F.Supp. 258 (D. 73, 76 

Neb. 1972) , 

Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251 (197F) ' -17, 18, 19 

Reillv v. Robertson, 360 N.E. 2d 171, 13 EPD 1 1 1 ,626 (Indiana Sup. Ct. 9h 
1977) ( ert. denied 98 S.Ct. 73 ( 1977) 



10 



RidingtT vNiVncral Motors Corp., 325 F.Supp. 1089 (N.D. Ohio 1971) & 

rcv'aSn-Jlier ground* 474 F.2d 949 (6th Cir. 1972) * 

Robinson v. Board of Regents of Eastern Kentucky University, 475 F.2d & 
707 (6th Cir. 1973) cert, denied 416 U.S. 982, 94 S.Ct. 2382 (1974) • ; 

Romans v. Crenshaw, 354 F.Supp. 868 (S.D. Tex. 1972) ■ 

Romeo Community 'Schools v. United^States Department of Health, 19, 22, 33, 47 
Education and Welfare, 438 F.Supp. 1021 (E.D. Mich. 1977) 

tl ffd F.2d 19 FEP Cases 1720 (6th Cir. 1979) . 

Rosen v. Public Service Electric and Gas Co., 477 F.?d 90 (3rd Cir. 1973) - 91 

Rosenfeld v. Southern Pacific Company, 444 F.2d 1219 (9th Cir. 197.1) 44, 95 

Sair.udlv. University of Pittsburgh, 375 F.Supp. 1119(W.D. Pa. 19y4) — f 

Sanbimmatsu v. Boyer, 9 EPD «'9704 (N.VA.D. 1974) ■ ^ 

Schlesinger v. Ballard, 419 U.S. 498, 95 S.Ct. 572 (1975) , 41, 66 

Shull v. Columbus Municipal Separate School District, 338 F.Supp. 1376 71 

(N.D. Miss. 1972) ' _ 
Singer v. Mahoning County Board of Mental Retardation, 379 F.Supp. 

«W6f(N.D. Ohio 1974) - 

Skidmore v. Swift & Co., 323 U.S. 134, 65 S.Ct. 161(1944) 32,93 

Smith \\ Board of Education of Morrilton School District No. 32. 365 32 
F,2d 770 (8th Cir. 1966) * ' 

■ Southeastern Community College v. Davir. U.S 99 S.Ct. 

2361(1979) . ' u _ 

' ^progis v. United Aw- Lines; Inc., 444 F. 2d 1 194 (7th Cir. 197 1J 9. 

Stanton v. Stanton, 421 U.S. 7, 9S S.Ct. 1373 (1975) ' |» 

Stewart v. New York, 44 U.S.L.W. 2481 (S.D.N.Y. 1975) • j_ 7 
Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1, 91 22, 39, 73 

S.Ct. 1267 (1971) * 

Texas Woman's University v. Chayklintaste, (Court of Civil /.p peals of < lU 

Texas) On Campus With Women, Number 14, June, 1976 

Thorpe v. Housing Authority of City of Durham, 393 U.S. 268, 89 S.Ct. , 32, 33 

5.18 (1969) "' .. I 

Trent v. Perritt, 391 F.Supp. 171 (S.D. Miss. 1975) g 

United Status v. Frazer, 297 F.Supp. 319 (D. Ala. 1968) 4. 
United Status v. Hinds County School Board, 560 F.2d 619 (5th Cir. 

UnitedStates v. Juffurson County Board of Education, 372 F.2d 836 (5th 22*, 32, 73, 82 

Cir. 1966) aif'd en bane 380 F.2d 385 (5th Cir. 1967 cert, denied >ub notti. 

United Status v. Caddo Parish Board of Education, 389 U.S. 840, 88. 73 

S.Ct. 67(1%7) . 'm 

United States v. Mersky, 361 -U.S. 431, 80 S.Ct. 459 (I960) 32 

United States v. Nixon, 418 U.S. 683, 94 S.Ct. 3090 (1974K ■ • 32 

United Status v. Reeb, 433 F.2d 381 (9th Cir: 1970) , , 34 

United States v. Wood, Wire and Metal Lathers International Union, - 3 J 

Local Union No. 46, 471 F,2d 408 (2nd Cir. 1973) cert, denied 412 U.S. 

M39, 93 S.Ct. 2773(1973) 

I'nited Steelworkers of America v. Weber U.S ; 99 S.Ct. 39, 40 

2721(1979) Qn 

University of Toledo v. HEW, 464 F.Supp. 693 (N.D. Ohio 1979) _ »2 

Village of Arlington Heights v. Metropolitan Housing Development 15, 16 

Corporation, 429 U.S. 252 97 S.Ct. 555 (J977).~ 

Vorchheimor v. School District of Philadelphia, 532 F.2d 880 (3rd Cir. 23 

1976) tiffd without opinion b\f an equally divided court , 429 U.S. 893, 97 

S.Ct. 1671 (1977) 

Washington v. Davis, 426 U.S. 229, 96 S.Ct. 2040 (1 976) - 

Weber v. Aetna Casualty & Surety Company, 406 U.S. 164, 92 S.Ct. 1400 14 
(1972) 

Weeks v. Southern Bell Telephone & Telegraph Company, 408 F.2d 228 

. (5th Cir. 1969). V , \ ; 
Weinberger v. Wiesenfeld, 420 U.S. 636, 95 S.Ct. 1225 ( I97r>) , ' 14, 18, 77 

Whelan v. United States, 529 F.2d 1000, (Ct. CI. 1976) 21. 22 

Williams v. McNair, 316 F.Supp. 134 (D.S.C. 1970) aff'd 401 U.S. 951, , 23 

91 S.Ct. 976 (1971) . • 

Wilshire Oil Company of California v. Costello, 348 F.2d 241 (9th Cir. 34 

1965) 

Wright v. Rockefeller; 376 U.S. 52, 84 S.Ct. 603 (1964) ^ 
Yellow Springs Exempted Village School District v. Ohio High School 7b 

Athletic-Association, 443 F.Supp. 753 (S.D. Ohio 1978) 
Yick Wo v. Hopkins, 1 18 U.S. 356, 6 S.Ct. 1064(1886) - 15 



97 



u 



AN INTRODUCTION TO THE HANDBOOK 



Title IX and the' Achievement of Equal Educational Opportunity: A Legal Handbook is designed to 
provide an introduction tc major issues, controversies, and case law 1 related to Title*IX of the 
Education Amendments of 1972. It is intended for use by education administrators, technical 
assistance personnel and attorneys; it is hoped that the information may promote more in- 
formed interaction between administrators and the attorneys who represent and advise them 
regarding sex discrimination issues. Nori-lawyeii may find Appendix B a valuable starting 
point for use of the handbook", as it provides basic information on the legal system, and legal 
citation form that is used throughout the text. 

As decisions regarding Title IX litigation are issued in the future, the handbook should be 
torn apart and supplemented. (Holes have been punched in this volume so that it may be 
inserted in a looseleaf notebook along with any supplementary materials that become available. 
The internal organization of the handbook is similarly-designed for section-by-section inser- 
tion,) Supplementary materials may be forthcoming from the Women's Law Fund or the 
Council of Chief State School Officers' Resource Center on Sex Equity. Other information may 
be found in local newspapers and civil rights newsletters. *' 



'Policy interpretations issued'by HtW and decisions by administrative law judge* interpreting Title IX 
are nut within the scope of the handbook. 
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I. THE NEED 



Although the problem of discrimination in education 
hod been recognized for decades, it was ,not until after 
the Supreme Court decision in Brown v. Board of Educa- 
tion ofTopcka, 347 U.S. 483, 74 S.Ct. 686 ( 1954) that atten- 
tion was focused on efforts to eradicate the inequities in 
the educational system. Ultimately, the problems that 
women faced within this system," as students and as 
teachers, became the subject of debate and discussion. 
As the Commissioner's Task Force on the Impact of Of- 
fice of Kducation Programs on Women declared, 

Although women are close to half the working population, 
education is still preparing them to be housewives. As an 
employer, the education system is equally guilty. Women 
working in education can generally expect lower pay, less 
responsibility and far less chance for advancement than men 
working at the same level. 

The situation is not without its bright spots. But mounting 
evidence makes it clear that unequal treatment of the sexes 
is the rule in education, not the exception. As a girl pro- 
gresses through the education system, she confronts serious 
biases and restrictions at each level, simplv because she is 
female. 

A Look at Women in Education: team** and Ansuers for / //.TV 
(Report of the Commissioner's Task Force on the Impact 
of Office of Kducation Programs on Women, November 
1W72). 

The disparity in treatment begins in the earliest stages 
of education, both public and private. Outmoded and 
stereotypical educational programs, which cast indi- 
viduals into different curricula and programs based on 
their sex, are failing to prepare males and females tor the 
realities of living. Universities and colleges often main- 
tain quota systems that limit the number of women who 
can be admitted or impose more stringent admission 
standards on women. Women who do acquire higher 
education often become discouraged and discontented 
because of inadequate vocational counseling and dis- 
crimination in the job market. 



Furthermore, this sex-role sterotyping is cyclical. 
Teachers' and counselors' biases and attitudes about the 
proper role of the sexes in society result in young 
women relegating themselves to an inferior status, ac- 
cepting limited career choices, assuming passive roles, 
and ultimately passing their responses on to their class- 
mates. 

> After graduation, the prospects for women in educa- 
tion remain bleak. Although women compose a majority 
of public elemental' and secondary' school teachers, 
they make up only a small percentage of school adminis- 
trators and are almost nonexistent in superintendent 
roles. 

Opportunities at colleges and'" universities are no 
greater. Although women are hired to work in these 
settings, in general they are restricted to teaching 
courses at the undergraduate levels, are frequently paid 
less than their male colleagues, and are less likely to be 
awarded tenure. 

To break this cycle, Congress, in W2, enacted Title IX 
of the Education Amendments of W72 (Title 20 U.S. C. § 
1681). Prohibiting sex discrimination in any education 
program or activity receiving federal financial assistance 
thus became a national priority. The nation could no 
longer afford the waste of human resources that results 
from sex-role stereotyping, and Congress could no 
longer justify supporting with federal funds institutions 
that perpetuate this discrimination. Reflected in Title IX 
is Congressional belief that if an educational experience 
is worthwhile, it is of value to persons of both sexes, and 
that by participating in educational opportunities offered 
on a nondiscriminatory basis, all students will be better 
prepared to fulfill their societal roles. 

For more background information relating to the need 
for Title IX, sec Discrimination Against Women: Hearings on 
Section 805 ofH.R. 16098 Before the Special Subcommittee of 
the House Committee on Education and Libor, c Mst Cong., 
2d Sess. (1970) (2 vols.). 
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II. THE CONCEPT OF DISCRIMINATION 



A. Permissible and Impermissible Discrimination 1 



1. The Theory 

Decision-making is essentially a process of discriminat- 
ing. Whenever a legislature decides to impose a special 
burden or to grant a special benefit to a particular group 
or class of individuals, that decision requires discriminat- 
ing among distinct groups or interests, all of which may 
have legitimate claims of entitlement to the benefit or 
burden. 

It is the essence of a classification that upon the class are cast 
duties and burdens different from those resting upon the 
general public. . . . Indeed, the very idea of classification is 
tlvt of inequality. 

Atihkon.'Topvka c* S.F. R.R. v. Mathvic*. 174 U.S. 96, 
10b, 19 S.Ct. 609, (S 13 (1899) 

The Fourteenth Amendment to the United States 
Constitution, however, guarantees to all persons "the 
equal protection of the laws." This being the case, how 
does one accommodate the right of (he legislature to 
classify with the right of the individual to equal treat- 
ment under the law? More importarv... perhaps, when 
does the natural and legitimate process of classifying run 
afoul of the mandate of equal protection? 

Basically, accommodation of the governmental inter- 
est with the private interest is achieved through applica- 
tion of the doctrine of reasonableness, the essence of 
which can be stated simply: 

The Constitution does not require that things different in 
tact be treated in law as though they were the same. But it 
does require, in its concern for equality, that those who are 
similarly situated be similarly treated. The measure of the 
reasonableness of a classification. is the degree of its success 
in treating similarly those similarly situated. 

Tussman and ten B roe k, The Equal Protection Of The 
Lawn. 37 Calif. L. Rev. at 344 (footnote omitted) (here- 
inafter Tubman). The ability of a classification to meet 
this test depends greatly on whether or no* the classifica- 
tion includes all who are similarly situated and none 
who are not. Yet this is not to say that so long as a 
classification draws its lines on identifiable characteris- 
tics (i.e., hair color, height, sex, race, age), it is reason- 
able: more is required than the mere enactment into law 
of physiological differences. What is further required is 
that we look beyond the classification to determine 
whether or not it meets the purpose of the act. An 
annlvsis of this purpose is paramount to a decision as to 
a classification's reasonableness. 



'The author is greatlv indebted to Tussman and tenBroek. 
The Equal Protection of the Urns, 37 Calif. L. Rev. 341 (1949), for 
guidance in the development of this chapter. This classic work 
on equal protection theory, although now 30 years old, con- 
tinues to provide an analytical approach for evaluating the 
decision -making process. 



Hypothetically, if we suppose the purpose of a law to 
be the elimination of a public mischief, 2 then the 
achievement of that end will be best achieved by defin- 
ing the classification to include only those who possess 
the trait identifiable as the mischief. By defining the clas- 
sification in this manner, the class will automatically in- 
clude all who are similarly situated with respect to the 
purpose of the law. When this happens, there is exact 
congruence between the class defined and the purpose 
of the law This is the ideal: perfect reasonableness. 

This may not always be practical, however. Fre- 
quently, for political or administrative reasons, legisla- 
tures classify on the basis of traits that are presumed to 
be, but are not necessarily, related to the mischief. When 
this occurs, there are five possible relationships that can 
result. 

If the trait turns out to be exactly congruent to the 
mischief, then the ideal has been reached. If none of 
those possessing the trait are tainted with the mischief, 
then absolute unreasonableness has been achieved, and 
the classification is invalid. 

Between these two extremes are the categories into 
which most legislation falls. If the classification includes 
only those who possess the mischief but fails to include 
all persons who are so tainted, the classification is "un- 
derinclusive." By failing to include all who are similarly 
situated, the classification is prima facie unreasonable, 
but not necessarily invalid. Courts recognize that legisla- 
tures cannot be expected to either attack every aspect of 
a problem or not attack it at all. Dandridgev. Williams, 397 
U.S. 471, 90 S.Ct. 1153 (1970). Because new programs 
are often experimental, legislatures proceed cautiously; 
courts recognize this caution (as well as administrative 
convenience) as a legitimate justification for the under- 
inclusiveness of a classification. 

If the classification includes within its parameters in- 
dividuals other than all of those tainted with the mis- 
chief, it is overinclusive. Such a classification is more 
likely to be invalid than is the underinclusive classifica- 
tion: "[0]ver-inclusive classifications reach out to the 
innocent bystander, the hapless victim of circumstances 
or association. . . . [S]uch classifications fly squarely in 
the face of our traditional antipathy to assertions of mass 
guilt and guilt by association." Tussman, at 351-52. 
Courts will look more closely at the legislative purpose 
behind these classifications when examining their valid- 
ity. Justifications to sustain such classifications will have 
to be more compelling than those advanced to justify 
underinclusive classifications. Crai$ v. Baren. 429 U.S. 
190, 97 S.Ct. 451 (1976). 



ZTuszman. from which this exercise is borrowed, points out 
that the purpose of a law can be Either the elimination of a 
public mischief or the achievement of some positive good. Ana- 
lytically, the approach is similar, regardless of which purpose is 
identified. Tussman, at 346. 
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Finally, there are classifications that are both overin- 
clusive and underinclusive. \\ f ci)ibcrgcr v, Wiesenfehi, 420 
U.S. 636, 95 S.Ct. 1225 (1975). These classifications sut- 
ler from those deficiencies that are characteristic of their 
part.s. 

Working concurrently with the reasonableness test is 
the belief, basic to American legal theory, that certain 
classifications come to the court with a presumption of 
invalidity. Classifications based on accidents of birth 
{i.e., race, alienage, national origin) are repugnant to the 
concept ot human equality. 1 Rarely, if ever, will classifi- 
cations drawn on such lines identify with exactitude 
those tainted with the mischief sought to be controlled. 
Consequently, although not denying that such classifica- 
tions could be valid, the court is more exacting in its de- 
mand for reasonableness. "It should be noted, to begin 
with, that all legal restrictions which curtail the rights of 
a single racial group are immediately suspect. That is not 
to sav that all such restrictions are unconstitutional. It is 
to sav that courts must subject them to the most rigid 
scrutiny." Ko'rmnt>u v. Umh\i Shift*. 323 U.S. 214, 2ie>, 
h5 S.Ct. 193, 194 ( 1944). Such classifications will be sus- 
tained onlv upon a showing that the purpose of the act is 
t>t the most compelling nature, ami that that purpose 
cannot be achieved by using a not suspect, less onerous 
classification. 

This approach, as outlined, is basically theoretical. 
More important, in a practical sense, is how the courts 
use this thei>rv when analyzing tho law and facts pres- 
ented to them 

2. The Reality 

Actions challenging legislative^ classifications as dis- 
criminatorv are generally brought under the Fourteenth 
Amendment to the United States Constitution. This 
amendment provides, in relevant part, that no state shall 
' deprive anv person of life, liberty, or property, without 
due process ol law; nor denv to anv person within its 
jurisdiction the equal protection ot the laws." 4 When 
torced to determine whether a legislative classification is 
ionsistent with the mandate of the Hqual Protection 
Clause, the Court "requires, at a minimum, that a 
statutor\ classification bear some rational relationship to 
a legitimate st.ite purpose." IVc/vr r. Aetna Casualty 
s.-ov'n, Com>,\in\.-. 4Hh U.S. 164, 172, 92 S.Ct. 1400, 1405 
(1972). I his ' rational relationship" test requires inquiry 
into whether the legislation is in furtherance of a con- 
stitutionally permissible purpose and whether the clas- 
sification adopted reasonably relates to the accomplish- 
ment ol this purpose. A classification "must be reason- 
able, not arbitrary, and must rest upon some ground of 
dittereiue having a fair and substantial relation to the 



'Although one would assume that classifications based on 
the s<»\ nt an individual would be equally suspect (being based 
mi an iinkii'nt n? birth), the courts have been reluctant to so 
i >n . 1 1! dt ■ • ! Ill l\)\c"I.!M Of DISCRIMINATION. Sex Ihv 
. rimmahon \ I'nuiue luduial Approach. tn**\i at 17 i f »t\- 

4 1 he f ourteenth Amendment does not reach purely private 
conduct but touches only conduct taken by a state o>' under 
color ot state authority, liwton v. Wilmington Parking Authority, 
V>- I' s. 71 s SI S.Ct. S5fc (1961); Moose ' hxige So. 107 v. /re/s, 
407 U.S. M. 92 S.Ct. I%5 (1972); jiiikton v. Metropolitan lUfooti 
C»*:wnu. 4 N L' S. ."45. MS S.Ct. 449 (1974). 
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object of the legislation, so that all persons, similarly 
circumstanced shall be treated alike." F. S. Royster Guano 
Co. v. Virginia, 253 U.S. 412, 415, 40 S.Ct. 560, 561-62 
(1920). When making this inquiry the Court traditionally 
adopts certain presumptions: (1) A classification that has 
some reasonable basis is not invalid merely because it is 
not drawn with mathematical nicety or because it results 
in some inequality; (2) if any state of facts reasonably 
can be conceived that would sustain the classification, 
the existence of those facts at the time the law was 
enacted must be assumed; and (3) the person assailing a 
classification has the burden of showing that it does not 
rest on any conceivable rational basis, but is essentially 
arbitrary. l.unhWxi v. Natural Carbonic Ca< Co.. 220 U.S. 
hi. 78-7^31 S.Ct. 337, 340 (HMO). 

If the classification being challenged draws its line 
along race or national origin, however, courts subject 
those classifications to a closer examination referred to as 
strict scrutiny 5 Under these circumstances, the ordinary 
presumption of constitutional validity disappears. The 
inquiry shifts to a determination of whether the legisla- 
tive purpose is of an overwhelming or com pe 1 ling public 
importance (not merely permissible) and whether using 
the suspect classification is necessary (not merely ra- 
tional) to achieve that purpose. The burden of proof in 
this situation rests with the state to demonstrate that the 
purpose of the act is of overwhelming public impor- 
tance, and that there are no less drastic means than the 
suspect classification available to accomplish that pur- 
pose. In addition, justifications that may suffice to sus- 
tain rational classifications (i.e., administrative conveni- 
ence, protection of the governmental fisc, federal. state 
comity, the need for experimentation) will net be sutti- 
cient to sustain suspect classifications. Calitano v. 
Cohitarb. 430 U.S. 199, 97 S.Ct. 1021, 1029, n. 9 (1977). 

Although this distinction is often termed the "two-tier 
approach to equal protection analysis," it is becoming 
more and more evident that what is actually at work is a 
sliding scale that involves a balancing of interests. When 
Congress is allocating noncontractual benetits under a 
social welfare program, the Court is most likely to apply 
the weakest level of scrutiny, invalidating only the sta- 
tutes that manifest "a patently arbitrary classification, 
utterly lacking in rational justification." F lemming v. Set- 
tor. 363 U.S. 603, 61 1, 80 S.Ct. 1367, 1373 (I960). How- 
ever, if Congress, when distributing contractual benetits 
or imposing sanctions, chooses to classity upon archaic, 
overbroad, stereotypical generalizations, the Court will 
require that the classification serve an important gov- 
ernmental objective, and that it be substantially related 
to the achievement^)!' that objective. Craig v. ttorcn, 429 
U.S. 190, 97 S.Ct. 451 ( 1976). Of course, when the legis- 
lature, for whatever reason, purposefully classifies upon 
"a characteristic determined bv causes not within the 
control of the . . . individual, I which 1 bears no relation 
to the individual's ability to participate in and contribute 
to society," \Utlirw* r\ Lilian, 427 U.S. 49=i. % S.Ct. 
2755, 27h2 (1976), the Court will be especially \ igilant in 
examining this classification. 

Habit, rather than analysis, makes it seem acceptable and 
natural to distinguish between male and lomale. alien and 



^Strict serutinv is also used to evaluate legislation that in- 
fringes on certain rights designated as fundamental (i t-., vot- 
ing, interstate travel, procreation). 
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citi/en. k'gi til iwti* and illegitimate; tor too much of our his- 
tory there* was the same inertia in distinguishing black and 
white, hut that sort or stereotyped reaction may have no 
rational relationship— other than pure prejudicial discrim- 
ination - to the stated purpose for which the classification is 
being made. 

Ma!ltc;v< v. I ueas. l >o S.Ct. at 27h^ (Stevens, }., dissent- 
ing) (tootnoto omitted). 

Further refinements in the analytical process have also 
developed so as to make certain that judicial enforce- 
ment ot tlie mandate of nondi- rimination continues to 
he effective. 

As invidious racial classifications were invalidated, the 
promise ot equality under the law became more and 
more a reality. But at the same time, opponents ot equal- 
ity developed new and more subtle modes of achieving 
their illegal goal. Overt discriminatory practices became 
covert. Thus, it became apparent that a determination as 
to the constitutionality of a statute would require more 
than an examination of the language of the act. The 
courts would have to look beyond the wording of the 
statute to evimine the application and effect of a law. 

Statutes, fair in form, that were enforced only against 
a specific identifiable group were found to be as invalid 
as taciallv discriminatory ones. 

Though the law itself be fair on its face and impartial in 
appearance, yet, if it is applied and administered by public 
authority with an evil eye and an unequal hand, so as practi- 
cally to make unjust and illegal discriminations between 
persons in similar circumstances, material to their rights, the 
denial of equal justice is still within the prohibition of the 
constitution. 

)ick Wo v. Hopkins, 1 IS U.S. 356, 374, 6 S.Ct. 1064, 1073 
(ISS6). 

The more difficult case was presented bv those sta- 
tutes, neutral in form and fair in application, that effec- 
tively resulted in invidious, suspect classifications. Rec- 
ognizing that its obligation required it to scrutinize 
''sophisticated as well as simple-minded modes of dis- 
crimination/' the Court found that contrivances enacted 
to thwart equality in the enjoyment of a right violate the 
Constitution, Lane v. Wilson, 307 U.S. 268, 275, 59 S.Ct. 
S72, S7h ( N39). Thus, when confronted with evidence of 
"disproportionate impact" resulting from the effect of a 
statute, the Court examines the statute more closely to 
determine the true purpose behind the law. Legislation 
motivated bv racial considerations or resulting in racial 
classifications is constitutionally suspect and comes to 
the Court with a presumption of invalidity. Cf. Wright v. 
Rockefeller. 376 U.S. 52, S4 S.Ct. 603 (1964). Although 
disproportionate impact, standing alone, does not re- 
quire the Court to subject the statute to the strictest 
scrutiny, sec Washington v. Davit, 426 U.S. 229, 96 S.Ct. 
2040, 204 l > (P>76)/ "when there is proof that a dis- 
criminatory purpose has been a motivating factor in the 
decision," Village of Arlington blcigjits v. Metropolitan 
Honking Development Corporation, 429 U.S. 252, 97 S.Ct. 
555, 563 ( 1977), judicial deference to an otherwise rea- 
sonable classification is no longer justified. Because the 
search for legislative purpose is generally elusive, Palmer 
v. Thompson. 403 U.S. 217, 21 S.Ct. 1940 (1971), 
" |d [etermining whether invidious discriminatory pur- 
pose was a motivating factor demands a sensitive in- 
quiry into such circumstantial and direct evidence of in- 
tent as may be available." Village of Arlington Heights v. 
Metropolitan Housing Development Corporation, 429 U.S. 



252, 97 S.Ct. at 564. Often, an invidious discriminatory 
purpose can be inferred "from the totality of the relevant 
facts, including the fact . . . that the law bears more 
heavily on one race than another." Washington v. Dtwis. 
426 U.S. 229, 96 S.Ct. 2040, 2049 (1976). ''Sometimes a 
clear pattern, unexplainable on grounds other than. race, 
emerges from the effect of the state action when the 
governing legislation appeajs neutral on its face." Village 
of Arlington Heights v. Metropolitan Housing Development 
Corporation, 429 U.S. 252, 97 S.Ct. at 564. The historical 
background of the legislative choice will be particularly 
relevant if it reveals a series of official actions or a se- 
quence of events indicating an invidious purpose, A his- 
tory of past discrimination will also be important if pres- 
ent events are to be put properly into perspective. Ab- 
sent proof, however, that the disproportionate impact 
was the result of a purposeful device to discriminate 
against a particular class, the Court wilt apply the tradi- 
tional test of reasonableness in judging the constitution- 
ality of a particular statute. 

However, when evaluating a classification under a 
congressional mandate of nondiscrimination (i.e., I itle 

VI of the Civil Rights Act of 1964, banning race discrimi- 
nation and discrimination based on national origin in 
programs receiving federal financial assistance; Title VII 
of the Civil Rights Act, of 1964, banning discrimination 
based on race, color, religion, sex, and national origin in 
employment; Title VIII of the Civil Rights Act of 1964. 
banning discrimination based on race, color, religion, 
sex, or national origin in housing), a more rigorous 1 
standard is adopted. 

Because Congress directed the force of these acts to 
the consequences of a practice, not simply the motiva- 
tions behind a practice, discriminator}' purpose neecknot 
be proved. Washington v. Davis, 426 U.S. 229, 96 S.Ct. at 
2051. In these circumstances, "practices which are fair in 
form, but discriminatory in operation" are invalid, re- 
gardless of intent. Griggsv. Duke Power Co.. 401 U.S. 424, 
431, 91 S.Ct, 849, 853 (1971). Good intent or absence of 
discriminatory intent does not redeem otherwise rea- 
sonable procedures that , operate as "built-in- 
headwinds" for minority groups. It is necessary, in addi- 
tion, that practices be validated in terms of performance. 
Unless it is shown that a specific practice or procedure is 
necessary for successful performance and that no less 
discriminatory means exists to achieve this end, the 
practice or procedure must be discontinued. 

Judicial review of practices vis-a-vis compliance with a 
congressional mandate of nondiscrimination "involves a 
more probing judicial review of, and less deference to, 
the seemingly reasonable acts of administrators and exe- 
cutives than is appropriate under the Constitution 
where special racial impact without discriminatory pur- 
pose is claimed." Washington i\ Davis, 426 U.S. 229, 96 
S.Ct. at 2051. Sec Griggs v. Duke Power Co.. 401 U.S. 424, 
91 S.Ct. 849 (1971) (requirement of employer that all em- 
ployees have a high school diploma held to violate Title 

VII where practice had the effect of denying employment 
to substantially more Blacks than to whites and where 
high school education not necessary for the successful 
performance of the job and operation of (he business); 
Lau v. Nichols. 414 U.S. 563, 94 S.Ct. 7S6 (1^741 (school 
system's failure to accommodate needs of non-Hnglish- 
speaking students of Chinese ancestry held to violate 
Title VI -where practice had the effect, although no pur- 
poseful design was present, of restricting individuals in 
the enjoyment of an equal education based on their 
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race); Village of Arlington Heights v. Metropolitan Housing 
Dtvelopment Corporation, 429 U.S. 252, 97 S.Ct. 555 (1977) 
(zoning case remanded for consideration of whether a 
violation of the Fair Housing Act occurred, despite the 
finding bv the Court that no violation of the Constitution 
occurred'due to the lack of proof of racial motivation.) 

The result has been the creation of a more probing 
standard of scrutiny by which classifications must be 



judged. When a challenged law, neutral on its face, 
gives rise to constitutional and statutory questions, it is 
not sufficient to stop with a determination of whether 
racial or sexual animus motivated the legislation. Further 
inquiry must be made to determine if the seemingly neu- 
tral classification is the functional equivalent of a prohi- 
bited classification (regardless of the motive behind the 
legislation) and, therefore, is illegal. 



1 
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B, Sex Discrimination: A Unique Judicial Approach 



Historically, the Supreme Court has uniformly accepted 
the reasonableness of sex-based classifications. In Brad- 
well Illinois. 83 U.S. (16 Wall.) 130 (1873), the Court 
upheld the right of Illinois to prohibit women from prac- 
ticing law. In his concurring opinion, Justice Bradley ex- 
plained why such a classification limiting a woman's 
professional opportunities was reasonable: 

The natural and proper timidity and delicacy which belongs 
to the female sex evidently unfits it for many of the occupa- 
rions'Of civil life. The constitution of the family organization 
which is founded in the divine ordinance, as well as in the 
nature of things, indicates the domestic sphere as that which 
properly belongs to the domain and functions of worn- 
* anhood'. The harmony, not to say identity, of interests and 
views which belong, or should belong, to the* family institu- 
tion is repugnant to the idea of a woman adopting a distinct 
and independent career from that of her husband. 

The paramount destiny and mission of woman are to fulfil 
the noble and benign offices of wife and mother. This is the 
law of the Creator. And the rules of civil society must be 
adapted to the general constitution of things, and cannot be 
based upon exceptional cases. 

Bradxvcll i\ Illinois, 83 U.S. (16 Wall.) at 141, This attitude 
became the majority opinion 35 years later in Mullcr v. 
Oregon, 208 U.S. 412, 28 S.Ct. 324 (1908). In Midler, the 
Court was asked to consider the constitutionality of a 
state law that prohibited women from working in a 
laundrv more than 10 hours a day. Although three years 
earlier the Court had struck down a similar statute limit- 
ing the hours of bakers, Lochnerv. Neio York, 198 U.S. 45, 
25 S.Ct. 539 (1905), the Court voiced different concerns 
about limitations on women's hours: 

^ [ HI istory discloses the fact that woman has always been 
dependent upon man. He established his control at the out- 
set by superior physical strength, and this control in vari- 
ous forms, with diminishing intensity, has continued to the 
present . . . . [ I) n the struggle for subsistence she is not an 
equal competitor with her brother. Though limitations upon 
personal and contractual rights may be removed by legisla- 
tion, there is that in her disposition and habits of life which 
will operate against a full assertion of those rights. She will 
still be where some legislation to protect her seems neces- 
sary to secure a real equality of right. Doubtless there are 
individual exceptions, and there are many respects in which 
she has an advantage over him; but looking at it from the 
viewpoint of the effort to maintain an independent position 
in Iife r she is not upon an equality. Differentiated by these 
matters from the other sex, she is properly placed in a class 
by herself, and legislation designed for her protection may 
be sustained, even when legislation is not necessary for men 
and could not be sustained. . . . The two sexes differ in 
structure of body, in the functions to be performed by each, 
in the amount of physical strength, in the capacity for long- 
continued labor particularly when done standing, the influ- 
ence of vigorous health upon the future well-being of the 
race, the self-reliance which enables one to assert full rights, 
and in the capacity to maintain the struggle for subsis- 
tence. This difference justifies a difference in legislation and 
upholds that which is designed to compensate for some of 
the burdens which rest upon her. 

Mullcr v. Oregon. 208 U.S. at 421-23, 28 S.Ct. at 326-27. 
Although Mullcr would serve as the foundation for 
much- needed protective legislation, albeit initially only 



for women, it would also reinforce the patronizing at- 
titude that the courts and legislatures have harbored to- 
ward women and their role in society. ^ * 

As a consequence, in 1948 in Goesaert v. Cl ^ry, 335 
U.S. 464, 69 S.Ct. 198 (1948), the Court would uphoid 
the constitutionality of a Michigan statute that did not 
"protect" women but, as in Bradivell, closed another 
legal occupation— bartending— to certain women. In 
Gortacrt, the Court was presented with a challenge to a 
Michigan statute which provided that women could not 
pour or dispense drinks from behind a bar unless they 
were the wives or daughters of male bar owners. Suit 
was filed by Mrs. Goesaert and her daughter. The 
mother was the owner of a bar; the daughter was an 
employee. The plaintiffs argued that the Michigan sta- 
tute prohibited them from pursuing their occupations 
and made it impossible to run their business' econom- 
ically. 

The Court began its analysis with the assumption that 
Michigan could constitutionally deny to all women the 
opportunity to tend bar. The question, as the Court saw 
it, was whether Michigan could "play favorites among 
women," Using the minimum level of scrutiny, the . 
Court chscovered a conceivably reasonable basis for 
permitting some women to work behind bars and pro- 
hibiting others from doing the same: 

Since bartending by women may . . . give rise to moral and 
social problems against which it may devise preventive 
measures, the legislature need not go to the full length of 
prohibition if it believes that as to a defined group of females 
other factors are operating which either eliminate or reduce 
the moral and social problems otherwise calling for prohibi-' 
Hon. Michigan evidently believes that the oversight assured 
through ownership of a bar by a barmaid's husband or 
father minimized hazards that may confront a barmaid 
without such protecting oversight. 

Goesaert v. Clam, , 335 U.S. at 466, 69 S.Ct. at 200. 

And, although the Court was labeling racial classifica- 
tions "constitutionally suspect," Boiling z>, Sharpe, 347 
U.S. 497, 499, 74 S.Ct. 693, 694 (1934); subject to the 
"most rigid scrutiny," Koroma tsu v. United States. 323 
U.S. 214,' 216, 65 S.Ct. 193, 194 (1944); and "in most 
circumstances irrelevant" to any legitimate legislative 
purpose, Hirabayashi v.. United States, 320 U.S. 81, 100, 63 
S.Ct. 1375, 1385 (1943); it continued to apply the 
minimum scrutiny test to sex-based classifications, re- 
garding women "as the center of home and family life," 
Hoyt v. Florida, 368 U.S. 57, 62, 82 S.Ct. 159, 162 (1961), 
who should be relieved from the civic duties performed 
by men. 

'But this trend has changed. In 1971 the Supreme 
Court, in teed v. Reed, 404 U.S. 71, 92 S.Ct. 251 (1971), 
invalidated a mandator)' provision of the Idaho Probate 
Code that preferred men to women in the administration 
of a decedent's estate. Although the Court found that 
the statute's objective was not without some legitimacy, 
it concluded that that objective was not being advanced 
in a manner consistent with the Equal Protection Clause. 1 
"To give a mandatory preference to members of either 
sex over members of the other, merely to accomplish the 
elimination of hearings on the merits, is to make the very 



kind ot arbitrary legislative choice forbidden by tin* 
Kqual Protection Clause. ..." Reed v. Reed. 404 U.S. at 
7h. w?. S.Ct. at 254. Kt-c-c/ was the first time that the Court 
invalidated a statute establishing a sex-based classifica- 
tion. More importantly, it presented a departure from 
the traditional minimum scrutiny test uniformly used in 
sex discrimination cases. The Court had invalidated the 
statute, despite the existence ol a conceivable rational 
basis (administrative convenience), and was beginning 
to examine more closely the problems of sexism. 

The new awareness of sexism is further evident in 
Inmtieror. Ru harden, 411 U.S. 677, 93 S.Ct. 1764 ( 1**73). 
In this case, four members of the C ourt joined in a plur- 
ality opinion to declare sex to be a suspect classification. 
Applying the strict strutihy test, they invalidated f\ mili- 
tary benefits scheme that, for purposes of medical and 
whousing benefits, presumed all wives of servicemen to 
be dependent on their husbands but that required 'hus- 
bands ol servicowomen to prove actual dependency be- 
fore they could receive benefits under the program. 

In departing from tho traditional weak scrutinv test, 
the plurality (comprising Justices hrennan. Douglas, 
White, and Marshall) recounted the historical status of 
women: £ ' 

There van be no doubt that our Nation has had a long and 
unfortunate history of sex discrimination. Traditionally, 
such discrimination was rationalized bv an attitude of 
"romantic paternalism" which, in practical effect, put 
women not on a pedestal, but in a cage. 

As a result of notions such as these, our statute books 
gradually became laden with gross, stereotypical distinc- 
tions between the sexes and, indeed, throughout much of 
the l^th century the position of women in our society was, 
in many respects, comparable to that of blacks under the 
pre-Civil War slave codes. 

lift can hardlv be doubted that, in part because of the high 
visibility of the sex characteristic, women still face pervasive, 
although at times more subtle, discrimination in our educa- 
tional institutions, -on the job market and, perhaps most 
conspicuously, in the political arena. 

Moreover, since sex, like race and national origin, is an 
immutable characteristic determined solely by the accident 
of birth, the imposition of special disabilities upon the mem- 



bers of a particular sex because of their sex would seem to 
violate "the basic concept. of our system that legal burdens 
should bear some relationship to individual responsibility." 
And what differentiates sex from such non suspect statuses 
as intelligence or physical disability, and, aligns it with the 
recognized suspect criteria, is that the sex characteristic fro- 
ouentlv bears no relation to ability Jo perform or contribute 
to society. As a result, statutory distinctions between the 
sexes often have the effect of invidiously relegating the en-„ 
tire class of females to inferior legal status without regard to 
the actual capabilities of its individual members. 

Frondero v. Rn7wn/scw, s 4l I U.S. at 685-7, l W S.Ct. at 
1 76° -70 (citations and footnotes omitted). This ap- 
proach was not accepted by the full Court, however, 
justices Powell, Burger, and Blackmun, although con- 
curring in the result, did so on the basis of Recti without' 
the necessity of declaring sex to be'a suspect classifica- 
tion. Justice Stewart merely concurred in the result, and 
Justic Rehncjuist dissented. 

Although a majority of the members of the Court still 
have not concurred in the judgment that sex-based dis- 
tinctions are inherently suspect, they have taken a more 
activist approach when scrutinizing these classifications, 
abandoning overbroad and archaic generalizations that 
denegrate the value of women's earnings, Weinberger v. 
\\'ie>enteld. 420 U.S. h36, S.Ct. 1225 (1^75); rejecting 
stereotypical notions about the proper destiny of 
women, Stanton v. Stanton, 421 U.S. 7, 95 S.Ct. 1373 
(1975); and striking down gender-based classifications, 
which are inaccurate proxies for other, more germane 
bases of classification. Craig V. Boren, 429 U.S. 190, 97 
S.Ct. 451 (1976). Today, to withstand constitutional chal- 
lenge, classifications by gender must serve important 
(not merely legitimate) governmental objectives and 
must be substantially (not just reasonably) related to 
achievement of those objectives. Cf. Craig- v. Boren, 429 
U.S. 190, 97 S.Ct. at 457. Because in most instances there 
is a weak congruence between gender and the trait that 
gender purports to represent, legislatures must either 
realign their laws in a gender- neutral fashion or be pre- 
pared to demonstrate that the sex-centered generaliza- 
tion actually comports to fact. Crai^ v. Boren. 429 U.S. 
190, 97 S.Ct. at 458. 
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III. TITLE IX: THE STATUTE 

A. The Enactment Process 



Although the problem of discrimination in education 
against both teachers and students had been recognized 
and challenged for decades, it was not until the 1960s 
that serious congressional attention was focused on 
legislative efforts to eradicate the existing inequities. Al- 
though concern initially centered on the problem of rac- 
ism in education, lawmakers "began to become aware of 
the special and unique problems that women have faced 
in the educational process in the United States. Many* 
women were denied the opportunity to develop their 
potential, and other women fortunate enough to have 
the benefits of higher education were denied the oppor- 
tunity to use their educational skills. Although the Equal 
Protection Clause of the Fourteenth Amendment pro- 
vided some protection against arbitrary policies and 
practices, the courts had been notoriously unsympathe- 
tic to the plight of women. 

Indeed, it was not until 1971, in Reed v. Reed. 404 U.S. 
■71, 92 S.Ct. 251 (1971), that the Supreme Court, for the 
'first time, found a sex-based classification to be uncon-. 
stitutional. Before that time, the Court had justified clas- 
sifications based on sex by relying on a woman's unique 
physical characteristics: her maternal functions, her in- 
ability to protect herself in the market place, and when ■ 
all else tailed, divine guidance. Srr Sex Discrimination: A 
Unique Indian! Approach, supra at 17 et <cq. 

Thus, it became increasingly evident to educators and 
legislators that, just as legislation was necessary to sup- 
plement and strengthen the guarantees of the Four- 
teenth Amendment in the area of race, new legislation 
was neeessarv to supplement and strengthen in the area 
of sex discrimination the protection already in exist- 
ence. 1 

As a consequence, hearings were held in 1970 to con- 
sider a me nding Title VI of the Civil Rights Act of 1964 (42 
U.S.C, § 2000d) to include a prohibition of sex-discrimi- 
natibn. After lengthy congressional debate, however, 
Congress became convinced that independent legisla- 
tion was necessary to provide full relief in the educa- 
tional sector. Thus, in 1972 Congress enacteel Title IX of 
the Education Amendments of 1972 (Title 20 U.S.C. § 
1681). Concurrently, Congress' amended the Equal Pay 
Act to 'remove the exemption for educational institu- 
tions and subsequently extended the definition of em- 
ployer under Title VII to include a state or its political 
subdivisions with respect to its employees in educational 
institutions. Legislation then existed that prohibited sex 
discrimination throughout the educational process, in- 



J ln response to this new awareness, Congress enacted new 
legislation aimed, in part, at protecting at least some women. In 
1963 Congress enacted the Equal Pav Act as an amendment to 
the Fair Labor Standards Act (29 U.S.C § 206(d)), and in 1964, 
Title VII . of the Civil Rights Act of 1964 (42 U.S.C. § XXXjgctseq.) 
made sex discrimination in employment an illegal practice. 
However, both statutes exempted public education institutions 
from their coverage. 



eluding overlapping remedies in some areas (i.e., em- 
ployment). 2 

As enacted, Title IX provides, in essence, that no per- 
son shall be discriminated against on the basis of^ex in 
any education program receiving federal financial assist- 
ance, "except (1) ir certain institutions" in which substan- 
tially all the students are of the same sex (including 
United States m'ilitary schools- and- the merchant 
marine); (2) in institutions changing from one sex to 
coeducational enrollments, in which case such institu- 
tions are exempt from the provisions* ofj this, title for 
seven years if operating under a plan approved by the 
Commissioner of Education; and (3) education institu- 
tions controlled by religious organizations where com- 
pliance would not be consistent with religious tenets. 
Although more restrictive to some degree in its scope 
than Title VI (which prohibits discrimination on the basis 
of race, color or national origin in any program receiving 
federal financial assistance, with no exception), Title IX 
does not contain the exception found^in Title VI that 
limits the coverage of employment practices to only 
those instances where the objective of the federal finan- 
cial assistance is to provide employment. (But sec THE 
IMPLEMENTING REGULATIONS, Section-By-Section 
Analysis, Subpart E, Employment, for a discussion of 
Romeo Community Schools v. United States Department of 
Health, Education] and Welfare, 438 F. Supp. 1021 (E. D. 

Mich. 1977), affd. __._F.2d 19 FEP Cases 1720 (oth 

Cir. 1979) and related cases, infra at 81 et acq). 

B. The Amendment Process 

Title IX has been amended twice since its enactment and 
has been the subject of special legislation once. These 
amendments have reflected the concern that Title IX as 
enacted might not coincide with congressional intent. 

During the summer of 1974 bills to amend Title IX 
were introduced in the House and Senate. The proposed 
Senate amendment provided that Title IX's prohibition 
against sex discrimination would not apply to any inter- 



2 The existence of these overlapping remedies has generated 
much confusion, wu;. little guidance to those institutions man- 
dated to comply with the requirements of various acts. Practices 
that may be constitutional or permissible unu'er one statute may 
still violate other acts. In addition, an individual who feels that 
her or his rights have been infringed may pursue each remedy 
independently even if the result is conflicting rulings on the 
various claims. In International Union of Electrical Workers v, Rob- 
bins & Myers. 429 U.S. 229, 97 S.Ct. 441 (1976), the Supreme 
Court held that the remedies created by the various civil rights 
acts are independent of other preexisting remedies available to 
an aggrieved individual, and/thai these remedies can be pur- 
sued concurrently. As a result, administrators faced with over- 
seeing the compliance efforts within their institutions must in- 
sure that their policies not only meet the mandates of one 
enactment, but comply with the mandates of all. 
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collegiate athletic activity to the extent that such activity 
actually does or nrtay produce revenue or donations to 
the institution necessary to support such activity. In ad- 
dition, the bill would have required the Secretary to pub- 
lish proposed regulation^ to implement Title IX within 
30 days after the enactment of the amendment. The Sen- 
ate bill was not enacted, however. A compromise bill, 
effective August 21, 1974, required the Secretary to 

prepare and publish, not later than 30 days after the date of 
enactment of this Act, proposed regulations implementing 
the provisions of Title IX* of the Education Amendments of 
1972 relating to the prohibitiop of sex discrimination in fed- 
erally assisted education programs which shall include with 
respect to intercollegiate athletic activities reasonable provi- 
sions considering the nature of particular sports. 

Pub. L, 93-380, Title VII, § 844, 88 Stat. 612 (Aug. 21, 
1°74). By the time the law became effective, the Secre- 
tary had already published proposed regulations im- 
plementing Title IX in the Federal Register. 39 Fed. Reg. 
22228 (June 20, 1974). * 

Later in 1974 Congress began the process of amending 
Title IX to exempt specific practices from the scope of the 



law. Pub. L. 93-568, 88 Stat. 1862, codified at Title 20 
U.S.C. § 1681 (a)(6), (approved December3I, 1974, effec- 
tive on, and retroactive to, July I, 1972), exempted from 
Title IX's mandate of nondiscrimination the membership 
practices (1) of certain social fraternities and sororities, 
exempt from taxation, that consist primarily of students 
insattendance at an institution of higher education; and 
(2) YMCA, YWCA, Girl Scouts, Boy Scouts, Camp Fire 
Girls, and certain voluntary youth service organizations. 

Then, as part o'f the Education Amendments of 1976, 
Pub. 1. 94-482, Title IV, § 412(a), 90 Stat. 2234 (ap- 
proved and effective October^ 12, 1976), Congress in- 
creased the list of exemptions. The following are now 
exempt from the applicability of Title IX: 

1. any program or activity relating to Boys State, Boys 
Nation, Girls State, or Girls Nation; 

2. father-son, mother-daughter activities to a certain 
degree; and 

3. financial assistance awarded by an institution of 
higher education to an individual because of personal 
appearance, poise, or talent where eligibility is limited to 
individuals of one sex onlv. 
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C. Section-By-Section Analysis 

20 U.S.C. § 1681, As amended 

t 



Sc\— Prohibition against discrimination; exceptions 

fa) No person in the United States shall, on the basis of sex, 
be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under any education program or 
activity receiving Federal financial assistance, except that: 
\ ( 1 ) Classes of educational institutions subject to prohibition 

In regard to admissions to educational institutions, this 
section shall apply only to institutions of vocational educa- 
tion, professional education, and graduate higher education, 
and to publie institutions of undergraduate highereducation; 

(2) Educational institutions commencing planned change in 
admissions *• 4 

In regard to admissions to educational institutions, this 
section shall not apply (A) for one year from June 23, 1972, 
nor, for six years after June 23, 1972, in the case of an educa- 
tional institution which ^has begun the process of changing 
from being an institution which admits only students of one- 
sex to being an institution which admits students of both 
sexes, but only if it is carrying out a plan for such a change 
which is approved by the Coinmissioner of Education or (B) 
for seven years from the date an educational institution be- 
gins the process of changing from being an institution which 
admits only students of only one sex to being an institution 
which admits students* of both sexes, but only if it is carrying^ 
out a p!an for such a change which is approved by the Com- 
missioner of Education, whichever is theTater; 

(3) Educational institutions^/ religious organizations with 
contrary reirgious tenets^ 

r This section shall not apply to an educational institution 
.whicnis controlled by a religious organization if the applica- 
tion of this subsection would not be consistent with the reli- 
gious tenets of such organization; 

{4) Educational institutions training individuals for military 
service* or merchant marine 

This section shall not apply to an educational institution 
whose primarv purpose is the training of individuals tor the 
military services of the United States, or the merchant 
marine; • v, 

(5) Public educational institutions with traditiona? and con- 
tinuing »admissions policy 

In regard to admissions this section shall not apply to 
any public institution of undergraduate higher education 
which is an institution that traditionally and continually from 
its establishment has had a policy of admitting only students 
of one sex; 

(h) Social fraternities or sororities; voluntary youth service 
organizations 

This section shall not apply to membership practices— 

(A) of a social fraternity or social sorority which is 
exempt from taxation under Section 501(a) of Title 26, the 
active membership of which consists primarily of students 
in attendance at an institution of higher education, or 

(B) of the Young Men's Christian Association, Young 
Women's Christian Association, Girl Scouts, Boy Scouts, 
Camp Fire Girls, and voluntary youth service organiza- 
tions, which are so exempt, the membership of which has 



traditionally been limited to persons of one sex and princi- 
pally to persons of less than nineteen years of age; 

(7) American Legion activities 

This section shall not apply to — 

(A) any program or activity of the American Legion 
undertaken in connection with the organization or opera- 
tion of any Boys State Conference. Boys Sfttion conference, 
Girls State conference, or Giris Nation conference; or 

(B) any program or activity of any secondary school or 
educational institutions specifically for — 

(i) the promotion of any Boys State conference, Boys 
Nation conference, Giris State conference, or Girls Na- 
tion conference; or 

(u) the selection of students to attend any such confer- 
ence; 

(8) Father-son or mother-daughter activities at educational 
institutions 

This section shall not preclude father-son or mother- 
daughter activities at an educational institution, but if such 
activities are provided for students of one sex, opportunities 
for reasonably comparable activities shall be provided for 
students of the other sex; and 

(9) Institution of higher education scholarship awards in 
"beauty" pageants 

This section shall not apply with respect to any schol- 
arship or other financial assistance awarded by an institution 
of higher education to any individual because such individual 
has received such award in any pageant in which the attain- 
ment of such award is based upon a combination of factors 
related to the personal appearance, poise, and talent of such^_ 
individual and in which participation is limited to individuals 
of one sex only, so long as such pageant is^ri compliance with 
other nondiscrimination provisions of Federal law. 

(b) Preferential or disparate treatment because of imbalance 
in participation or receipt of Federal benefits; statistical evi- 
dence of imbalance 

Nothing contained in subsection (a) of this section shall 
be interpreted to require any educational institution to grant 
preferential or disparate treatment to the members of one sex 
oh account of an imbalance which may exist with respect to the 
total num>er or percentage of persons of that sex participating 
in or receiving the benefits of any federally supported program 
or activity, in comparison with the total number or percentage 
of persons of that sex in any community, State, section, or other 
area: Provided, That this subsection shall not be construed to 
prevent the consideration in any hearing or proceeding under 
this chapter of statistical evidence tending to show that such an 
imbalance exists with respect to the participation in, or receipt 
of the benefits of, any such program or activity by the members 
of one sex*. 

(c) Educational institution defined 

For purposes of this chapter an educational institution 
means any public or private preschool, elementary, or second- 
ary school, or any institution of vocational, professional, or 
higher education, except that in the cases of an educational 
institution composed of more than one school, college, or de- 
partment which are administratively separate units, such term 
means each school, college, or department. 
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DISCUSSION 



Section 1681(a), the general prohibitory section of Title 
IX, exhibits its kinship to Title VI of the Civil Rights Act 
of 1964 (42 U.S.C. § 2000d). Originally proposed as ah 
amendment to Title VI, section 1681(a) as enacted is 
somewhat more limited in its scope-, applying only to 
educational programs or activities and containing 
numerous exceptions to its coverage. Nevertheless, the 
exceptions to the. act must be narrowly construed be- 
cause Title IX, like Title VI, represents Congress's con- 
cern that it had the constitutional duty to act against 
private discrimination in educational programs receiving 
federal financial assistance. 

|N|ot only is the government prohibited from authoring 
state sponsored discrimination, it is also prohibited from 
acquiescence in the discriminatory practices of public or pri- 
vate entities which participate in fhc Federal program. ... It 
is axiomatic that a state may not induce, encourage or ^ 
promote private persons to accomplish what it is constitu- 
tionally forbidden to accomplish. 

In extending financial assistance, Congress unquestiona- 
bly has plenary authority to impose such reasonable condi- 
tions on the use of granted funds or other assistance as it 
deems in the public interest. 

h\)/' Jonc* University v. Johnson, 396 F.;5upp. 597, 608, 606 
(D.S.C. 1974), a'ffd sub nom. Rob : Jones University v. 
Roudeintsh. 529 F.2d 514'(4th Cir. 1975). The enactment of 
Title IX, as well as of Title VI, exemplifies the use of that 
authority. 

Analytically, the statute can be viewed as requiring 
the convergence of six conditions before its mandate of 
nondiscrimination becomes operative;^ I) A person, (2) 
in the United States, (3) must be excluded from partici- 
pation in, denied the benefits of, or subjected to dis- 
crimination, (4) on the basis of sex, (5) under an educa- 
tion program- or activity, (6) roceiving federal financial 
assistance. If any one of these* conditions is absent, Title 
IX is inapplicable. 

The first two conditions are rather self-explanatory. 
Persons (not just citizens) in the United States have been 
granted rights by the act. This right is not merely a right 
of nondiscrimination, however. The act promises that 
individuals shall not be excluded from participation in, 
denied the benefits of, or discriminated against because 
ot sex. Although these three phrases mav seem func- 
tionally equivalent, they are not. In Lau v. Nichols, 414 
U.S. 5h3, ^4 S.C't. 786 (N74), the Supreme Court was 
required to interpret similar language appearing in Title 
VI. The plain tit fs in Liu, non-English-speaking students 
of Chineses ancestry, alleged that the failure to. provide 
special instruction in English taught by bilingual 
teachers denied to them an equal educational opportu- 
nity. In analyzing the facts of the case] the Court recog- 
nized that the students had been provided the same 
facilities, textbooks, teachers, and curriculum as , 
English-speaking students. Nevertheless, the Court 
concluded that the school system had violated Title VI 
by effectively denying the non-English-speaking stu- 
dents '.'a meaningful opportunity to participate in trie . 
educational program." Lau v. Nichols. 414 U.S. at N-.8, M4 
S.C't. at 784. 

Similarly, what is mandated by Title IX is not merely 
an illusion of equality, but equality without hindrance 
because ot an individual's sex. 



Although Title IX is IimiteJ to educational programs or 
activities, it is not. limited in its scope to schools. A ay 
recipient of federal financial assistance that operates an 
education program or activity is subject to the act. An 
example of this scope is apparent from examining Piusrik 
v. CUveland Museum of Art, 426 F. Supp. 779 (N.D. Ohio 
1976). In Piascik, a female applicant for the position of 
museum security guard alleged that she had been de- 
nied employment because of her sex in violation of Title 
IX. The initial question to be answered bv the court was 
whether the museum was covered by the nondiscrimi- 
nation mandate of the act. Finding that the museum 
received federal financial assistance for an educational 
program tha£. it operates in conjunction with a local 
school system, and that the museum curators perform 
teaching functions for students enrolled at a local uni- 
versity, the Jourt determined that, indeed, the museum 
was covered bv Title IX. 

The re ce i p t of fed e ra 1 f i na n cia 1 a ss i s t a n ce b v a n ed u ca - 
tion program or activity need not be dire,ct tor the protec- 
tions of the act to become operative. The literal language 
of the act requires only federal assistance, not payment, 
to an educational program or activity. Despite the fact 
that no federal monies went to the program challenged 
by Ms. Piascik — the employment of guards — Title IX 
coverage was found to exist. This conclusion is consis- 
tent vVith holdings interpreting Title VI. Bob ]ones Univer- 
sity i\ loftnson, 396 F. Supp. 597 (D.S.C. 1974), afftt sub 
nom. Bob Jones University v. Roudebush, 529 F.2d 514 (4th 
Cir. 1975) (admission criteria of university subject to 
scrutiny under Title VI because of receipt by students of 
veterans' educational benefits, because the payment to 
veterans defrayed the costs of the offered education pro- 
gram, thereby releasing institutional funds for use 
elsewhere); sec also. S:eaun v. Charlotte- Mecklenburg 
,Board ot Lducation. 402 U.S. 1, IS, l) 1 S.C't. I2h7, 1277 
(1471); Lau i\ \:chol>. 414 U.S. 5h3.V>M SX't. 78h (1974); 
United States : Jefferson County Boa 'Yf ot lducation, 372 
F.2d 83h (5th C ir. W>), afftt en bau^lSO F.2d 385 (5th Cir. 
l%7)(vrf. denndsub nom. United State* i\ Caddo Parish 
Board of Lducation, 389 U.S. 840, H8S.Q- 67(1967); Bossier 
Parish School Board v. Lemon, 370 F.2d 847 (5th Cir. 1967). 
However, see discussion intra at 81 <".' tea. concerning 
Ronico Community Schools v. United Stiitcs Department of 
Health, Lducation, and Welfare, 438 F. Supp. 1021 (F.D. 

Mich. 1977), and F.2d . H VliV Cases 1720 (6th 

Cir. 1979) and related cases. What becomes apparent is 
that, as is the case with Title VI, the scope of the act's 
coverage may not be self-evident, but mav require close 
scrutiny of an educational system's Overall Structure, 

Subsection 1681(a)(1) contains the first of the excep- 
tions to the general prohibition against sex discrimina- 
tion. It exempts from the act the admission policies of all 
educational institutions, excep* institutions of vocational 
education, professional education, and graduate higher 
education, and public institutions of undergraduate 
higher education. The two major kinds of educational 
institutions that benefit from tl\is exemption are private 
institutions ot undergraduate higher education and all 
institutions of elementary and secondary education. But 
exemptions trpm Title IX's coverage does not necessarily 
mean that these institutions can exclude members of one 
sex from their programs of study with impunity. 

In Bcrkelman v. San Francisco Unified School District. 501 
F.2d 1264 ( 9th Cir. 1974), female students who sought 
entry to one of the school district's comprehensive, 
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ollege-prcparatorv high schools challenged as uncon- 
titutional the application of higher admission roqiiire- 
lcnts tor girls (3.23 grade-point average) than for hoys 
VO grade-point average). The school district asserted 
hat the policy n as designed to produce an ecjual di^tri- 
•ution ot hov- and girls at the school. Although the 
on i t noted that section IbHl didriiot extend to the ad- 
nission practices ot public- second ary school's 
hSl(a)(f) ). it concluded that this omission "indicates 
lothing more than that Congress did not know the 
nanner, extent, or rationale of separate education below 
he college level, and could not anticipate the effect ot 
lie prohibition upon such single-sex schools." Bcrklcman 

s,m iM/insi- Unified <ihoo! lh>ttut, 301 E.2d ot I2h9. 
he couvV then held that the use of higher admission 
tandards tor female than tor male applicants violates 
he Equal Protection Clause of the Fourteenth Amend- 
nent A -a mi la r result was reached in Bray v. Lee. 337 F. 
m pp. c > >HI V Mass 1972), in which the court concluded 
hat the use ot separate and different standards for ad- 
nissien ot l\-ys and girls to the sex-segregated Boston 
.atiivschools constituted a violation of the Constitution. 

A similar scenario was followed as to public institu- 
ions ot undergraduate higher education belore the 
•nactment of Title IX. 

ln.IV////j:/is v \USair. MfrF. Supp. I34(D.S.C. 1^70), 
l male plaintiff sought to enjoin the enforcement ot a 
itate statute%thal limited the regular admissions to 
emales in one of the suite's eight colleges and univer- „ 
aties. It was stipulated by the parties that "a \single-sox y 
nstitution can advance the quality and effectiveness ot 
ts instruction bv concentrating upon areas ot prima ry 
nterest to onlv one sex." Williams v. McSair, 316 F. 

pp. at 137. There was no suggestion that there was 
inv special feature connected with the female school 
Winthrop College) that would make it more advanta- 
geous educationallv than anv number of other state- 
supported institutiens. under those circumstances the 
/ourt concluded that the limitation was constitutional. 
Jn appeal, this case was affirmed without opinion by 
the Supreme (/ourt. William* v. \UXair, 401 U.S. 431. u 'l 
S.L t. c »7h ( N7I ). 

In contrast, in Kirstem o. Rector ami Visitors of University 

Virginia. 30"- F. Supp. JS4 (D. Va. 1970), (three-judge 
.ourt), the federal court in Virginia concluded that the. 
refus.il ot the university to admit women to the all-male 
college at Charlottesville was a denial of equal protec- 
tion. Avoiding the question of whether "separate but- 
equal" was a valid principle in cases of sex-segregation, 
the court based its decision on the aura of "prestige" and 
the uniqueness ot the courses ot instruction available at 
Charlottesville: 

|I|t st'i'ins clear to us that the Commonwealth ot Virginia 
nuv not now denv to women, on the basis of sex, educa- 
tional opportunities at the Charlottesville campus that ore 
not a I tor Jed in other institutions operated by the state. 

\n\tein r. Rector anil \'i>itors ot Umversitu of Virginia. 
}■'. Supp. at IS7. 

But the constitutional question is net yet resolved. The 
Supreme Court, bv a 4-to-4 vote, affirmed, without 
opinion. \'orchheimet ;\ School D:>t net of Philadelphia. 532 
F.2d SS0 ( 3rd Cir l l >7h). iitt'd without opinion by an equally 
hrjdcd Court 42^ U.S. S93, 97 S.Ct. I67J (1977). Vorch- 
heimer involved a challenge to the Philadelphia School 
Svstem's practice of providing two superior academic 
high schools that are segregated bv sex: Central High for 
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bovs and Girl's 1 ligh for girls. Central, the second oldest 
high school in the nation, was alleged to be unique be- 
cause of its national reputation", ricrrtnTCteiwment, and 
superior scientific facilities. Girl's1*iigh, although also a 
superior school/was alleged not to share tl/ese qualities. 
Susan Vorchheimer, desirous of obtaining the best edu- 
cation available 1 , sought admission to Central and was 
denied admission solelv because of her se|. She chose to 
challenge this practice as uneonstitutionalsThere was no 
Title IX violation alleged because the admission practices 
of public high schools are exempt from Title IX's cover- 
age. At the trial level, the federal court concluded that to 
deny gifted females' admission" to Central violated their 
constitutional rights: On appeal," however f the decision 
was reversed, with the court of appeals holding that 
because some educators recognized validity in a sex- 
segregated education, and because the facilities were 
comparable (although not equal), there was no violation 
of the Constitution. 

An additional argument, raised by the sxhool system 
for the first time on appeal, relates to the meaning ot the 
Equal Educational Opportunities Act ot 1974, 20 U.S.C. 

1701-1758. During 1974 Congress had enacted legis- 
lation that provides, in part, that the maintenance ot 
dual school, systems in which students arc assigned to 
school solejv on the basis of sex denies to those students 
the equal protection of the laws guaranteed by the Four- 
teenth Aniendm6nt. Susan Vorchheimer argued that 
Congress, bv enacting this legislation, intended to pro- 
hibit sex-segregated schools at the high school level. 
This argument, however, was rejected by the court ot 
appeals. 

In the Supreme Court, the justices split 4 to 4*(Justiee 
Rehnquist did not participate in the decision). Such a 
split results in the low.er decision being aftirmed. No 
opinion was issued bv the Court. The Supreme Court 
thus left unresolved net only the meaning of the Educa- 
tional Opportunities Act of 1974, but also the question of 
whether the concept of separate but equal has validity in 
a sex-segregated public education. 

However, in U.S. v. Hinds County School Board , 3oO'F. 
2d 619 (3th Cir., 1977), the court did discuss the Educa- 
tional Opportunity Act of 1974 (20 U.S.C. 8 1701 etseq.). 
In Hinds, I of 30 school desegregation cases arising out of 
the Southern District of Mississippi, a sex- segregated 
student Assignment plan had been approved by the 
court of appeals as an interim emergency measure to 
stabilize education within a desegregating school 'dis- 
trict. Subsequently, Congress adopted the Equal Educa- 
tional Opportunity Act, declaring it to be the policy ot' 
the United States that all children in public schools are 
entitled to equal educational opportunity without regard 
to sex. As a consequence, the court was asked to review 
its earlier ruling in light of this new legislation. Of Title 
20 U.S.C. S 1701 et seq., the court said that the statute 
incorporates the judgment that a sex-segregated school 
system is a dual rather than unitary, system and results 
■ in similar if not equivalent injury to 'school children as 
would occur if a racially segregated school system were 
imposed. But the court held that Congress did more 
than just make a declaration. It expressly prohibited' any 
sex-segregated, student-assignment plan. As a conse- 
quence, the court struck down the establishment ot a 
sex-segregated system; 

As a result of thes'e constitutional precedents subsec- 
tion 1681(a)(1) may effectively -exempt onlv private in- 
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stitutions of undergraduate higher education that are 
not subject to the mandates of the Constitution. 

Subsection 1681(a)(2) grants a one-year grace period to 
aU educational institutions in regard to admissions. 
Thus, even the schools* covered by subsection 1681(a)(1) 
were given until June 23, 1973, to modify and adjust 
their admission standards. Furthermore, educational in- 
stitutions that, on June 23, 1972, were changing from 
being single sex to being coeducational in furtherance of 
a transition plan approved >bv the United States Com- 
missioner of Education were' given an additional six 
years (until June' 23, 1979) in Which to complete this tran- 
sition. If a single-sex school (not otherwise exempt) fails 
to develop a transition plan that is approved by the 
Commissioner of Education, then its admissions process 
must be free of sex bias as of June 23, 1973. Of course, as 
is the case with subsection 1681(a)(1), once a scnool be- 
gins to admit students of both sexes, all students must 
be treated without discrimination. In addition, the tran- 
sition period does not relieve any institution of its obliga- 
tion toward its employees. 

Subsection 1681(a)(3) exempts from the act's proscrip- 
tion education institutions that are controlled by reli-' 
gious organization to the extent that compliance would 
be inconsistent with the religious tenets of such organi- 
zations. The exemption is not all inclusive but is limited 
to conflicts between Title IX and tenets, not merely cus- 
tom, habit, or tradition. In contrast to this is subsection 
lh81(a)(4), which exempts, for all purposes, educational 
institutions whose primary purpose is the training of 
individuals for the military service of the United States 
or the merchant marine. Not exempt by this subsection 
are those institutions which, although offering programs 
for the training for military service, do not do so as their 
primary purpose. 

Subsection 1681(a)(5) extends an absolute exemption 
to the admission policies of any public institution of un- 
dergraduate higher education which, traditionally and 
continually from its establishment, has had a policy of 
admitting only students of one sex. Yet because viola- 
tions of the Constitution cannot be sanctioned by Title 
IX, these institutions potentially face problems similar to 
those confronted in Kirshin v. Rector and Victors of U)ii- 
rvrs/fv of Virxina, 309 F. Supp. 184 (D. Va. 1*70) (three- 
judge court). It' an institution in this group elects to be- 
come coeducational, subsection 1681(a)(2) grants that 
school at least seven years in which to complete its tran- 
sition before its admission policies become subject to 



Title IX, provided that its plan for transition has been 
approved by the Commissioner of Education. Needless 
to say, institutions that have notlimited their admissions 
to one sex '^traditionally and continually" from their es- 
tablishment will not be entitled to claim this exemption 
from Title IX. 

.Subsection 1681(a)(6) exempts from coverage the 
membership practices of certain socjfrl fraternities or 
sororities, as well as the membership practices of the 
YMCA, YWCA, Girl Scouts, Boy Scouts, Camp Fire 
Girls, and similar voluntary youth service organizations 
whose membership traditionally has been limited to per- ■ 
sons of one sex and principally persons of less than 19 
years of age. 

Subsection 1681(a)(7) exempts, for all purposes, pro-^ 
grams related to the^American Legion sponsored Boys 
State conference, Girls State conference, Boys Nation 
conference, and Girls Nation conference, including the 
activities performed by secondary, schools or educational 
institutions in connection with these programs. 

Subsection 1681(a)(8) provides that section 1681(a) 
shall not preclude the sponsoring of father-son/ 
mother-daughter activities. If such activities are offered 
for students of one sex, however, opportunities for re- 
sonably comparable activities must be provided for stu- 
dents of the other sex. f 

Subsection 1681(a)(9) exempts financial aid that is 
awarded by an institution of higher education to an in- 
dividual as an award in a pageant in which attainment of 
the award is based on factors relating to personal ap- 
pearance, poise, and talent, and in which participation is 
limited to individuals of only one sex. Such pageants, 
however, must not restrict eligibility on the basis of race, 
color, religion, or national origin. 

Section 1681(b) is intended to make clear that Title IX 
does not require an educational institution to create, 
through artificial means, a distribution pattern through- 
out its programs or activities tha!; statistically would be a 
microcosm of the community or state wherein the in- 
stitution is located. Statistical evidence becomes rele- 
vant, however, in any hearing or proceeding under Title 
IX, and- can be used to show that an imbalance in the 
receipt of the benefits of a specific program exists. 

Section 1681(c) defines an educational institution and 
provides further that when an educational institution is 
composed of at least two schools, colleges, or depart- 
ments that are administratively separate units, each such 
unit shall be considered a separate educalionarinstitu- 
tion. 
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2U U.S.C. § 1682 



Federal administrative enforcement; report to 
> Congressional Committees 

Each Frderal department and agency which is empowered to 
extend Federal financial assistance to any education program or 
activity, by way of grant, loan, or contract other than a contract 
of insurance or guaranty, is authorized and directed to effec- 
tuate the provisions of Section 1681 of this title with respect to 
such program or activity by issuing rules, regulations, or orders 
of general applicability which shall be consistent with achieve- 
ment of the objectives of the statute authorizing the financial 
assistance in connection with which the action is taken. No 
s uch rule, regulation, or ordei sjiall become effective unless and 
until approved .by the President. Compliance with any re- 
quirement adopted. pursuant to this section may be effected (1) 
by the termination of or refusal to granf or to continue assist- 
ance under such program or activity to any recipient as to 
whom there has been an express finding on the record, after 
opportunity tor hearing, of a failure to comply with such re- 
quirement, but such termination or refusal shall be limited to 
the particular political entity, or part thereof, or other recipient 
as to whom such a finding has been made) and shall be limited 
in its efTect to the particular program, or part thereof, in which 
such non-compliance has been so round, or (2) by any other 
means authorized by law: Provided, however, That no such action 
shall be taken until the department 6r agency concerned has 
advised the appropriate person or persons of the failure to 
comply with the requirement and has determined that com- 
pliance cannt . oe secured by voluntary means. In the case of 
any action terminating, or refusing to giant or continue, assist- 
ance because of failure to comply with a requirement imposed 
pursuant to this section, the head of the Federal department or 
agency shall file with the committees of the House and Senate 
having legislative jurisdiction over the program or activity in- 
volved a full written report of the circumstances and tru- 
grounds for such action. No such action shall become effective 
'until thirty days have elapsed after the filing of such report. 

DISCUSSION 

Section 16*2 provides the mechanism for moni'oring 
compliance and, if necessary, for the eventual termina- 
tion of federal assistance. The Section comprises essen- 
tials two parts, "he first part grants to each federal de- 
partment that extends assistance to any education pro- 
gram the authority to issue rules and regulations. Al- 
though the U.S. Department of Health, Education, and 
Welfare (HEW) has exercised this authority, it is not *he 
only such agency that could do so. 1 The rules,' once pro- 
posed, must be approved by the President before becom 
ing effective. Additional requirements relating to 'he 
rule-making process are discussed in the section, THE 

l In a letter to Dr. Harriet B. Forkey, Title IX coordinator for 
the New Hampshire Department of Education, Norman J. 
Chachkin, of the Office for Civil Rights, stated that, although 
the Title IX regulations apply only to HEW, Title IX itself pro- 
hibits discrimination on the basis'of sex in all federally funded 
education programs <?nd activities. "If discrimination occurs in 
ah t ducational program or activity that benefits from Federal 
assistance from another Federal agency, then that agency 
would have junsdiction over the matter" (Letter of August 3, 
1977). 
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IMPLEMENTING REGULATION, The Adoption Pro- 
cess, infra at 3 1 ct srif » 

The second part of the section establishes the proce- 
dure for securing. compliance with the act. If aftera hear- 
ing the agencv makes a finding on the necoid that a 
recipient has failed to comply with the, requirements of 
the act (including the rcgulatipns), and has determined 
that compliance cannot be secured, through voluntary 
means, it may effect compliance with the act through 
tormina tin^assistance to a recipient. Alternatively, it can 
seek compliance "by any other means authorized by 
law" that can result in suit being brought, by the Attor- 
ney General against the recipient to gain compliance 
with the act. Before either ok.these provisions can be 
invoked, the recipient must have been notified of the 
failure to comply and given t an opportunity to remedy 
voluntarily the violation of the act, *In addition, no action 
to terminate shall become effective until 30 days have 
elapsed after a report, detailing the circumstances and 
the grounds for the action, is filed with the committees 
of the House and the Senate having legislative authority 
over the program involved. 

Finally, -when termination does occur, it cannot be an 
across-the-board cutoff. Termination, must be limited to 
the particular political entity, or part thereof, in which 
noncompliance has been found, and it shall be limited in 
its effect to the particular program, or. part thereof, in 
which such noncompliance exists. This '.'pinpoint" con- 
cept is identical to that under Title VI. It is structured in 
this manner to pvotect innocent beneficiaries while effec- 
tuating compliance with the law. To date there has been 
only one case tu discuss thoroughly the scope of this 
termination provision. 

In Board of Public Instruction of Taylor County, Florida u. 
Finch, 414 F.2d 1068 ( 5th Cir. 1969)^ administrative hear- 
ings were held to determine whether Taylor County's 
freedom-of-choice plan met the standards of Title VI or 
was in noncompliance. After a hearing, uV examiner 
found that the district's progress toward desegregation, 
as to both students and faculty, was inadequate. As a 
result, the examiner ordered that all classes of federal 
financial assistance, under any act of Congress adminis- 
tered bv HEW, be terminated district wide. 

On appeal, the court of appeals concluded that the 
reviewing authority had exceeded it* nowerin ordering 
this massive cutoff. "(I]t is not pos ..ole to say on the 
basis of segregation of faculty and students that all pro- 
grams in the schools in Taylor County are constitution- 
allv defective." Board of Public instruction of Taylor County. 
Florida v. Finch, 414 F. 2d at 1074. The court further con- 
cluded that the actions of HEW were clearly disruptive 
of the legislative scheme: 

The legislative history of 42 U.S.CA.S 2000e-l (§ 602 of the ' 
Act), indicates a Congressional purpose to avoid a punitive 
as opposed to a therapeutic application of the termination 
power. The prcKedural limitations placed on the exercise of 
such power were designed 1o insure that termination would 
t>e "pinpointled] ... to the situation where discriminatory 
practices prevail. 
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nihe purpose of the* Title VI cutoff is best effectuated by 
separate consideration of the use or intended use of federal 
funds under each grant statute. If the funds provided by the 
grant are administered in a discriminatory mariner, or if they 
support a program which is infected by a discriminatory 
environment, then termination of such funds is proper. But 
there will also be cases from time to time where a particular 
program, within a state, within a county, within a district, 
even within a school (in short, within a "political entity or 
part thereof"), is effectively insulated from otherwise un- 
lawful activities. Congress did not intend that such a pro- 
gram suffer for the sins of other. . . . Schools and programs 
are not condemned en masse or in gross, with the good and 
the bad condemned together, but the termination power 
reaches only those programs which would utilize federal 
money for unconstitutional ends. 

Hoard of Public Instruction of Taylor County, Florida v. 1'inch, 
414 F. 2d at 1075-77. . 

The court was quick to note, however, that dis- 
criminatory action in one area of a school program may 
affect other aspects of the program. 

|VV)e do not mean to indicate that a program must be consid- 
ered in isolation from.its context. . . . Clearly the racial com- 
position of a school's student body, or the racial composition 
of its faculty may have an effect upon the particular program 
in question. ... In deference to that possibility, the admin- 
istrative agency seeking to cut off federal funds must make 
findings of fact indicating either that a particular program is 
. itself administered in a discriminatory manner, or is so af- 
fected by discriminatory practices elsewhere in the school 
system that it thereby becomes discriminatory. 



Hoard of Public histruction of Taylor County, l lohda i\ Pinch, 
414 F. 2d at 1078. 

The concept of "infection" or "taint" has thus become 
the standard to be considered when termination is a 
possibility. Sec Bob lone* University v. Johnson, 396 F. 
Supp. 597(D.S.C. 1974), aff 'd. sub notn. Hob Jones Univer- 
situ v. Roudcbush, 52V F. 2d 514 (4th Cir. 1^75) (upholding 
the termination of veterans' educational benefits to eligi- 
ble veterans enrolled at Bob Jones University because of 
the racially discriminatory admissions policy of the uni- 
versity). 

It is important to recogni/.e that the enforcement pro- 
visions of this section cannot be ignored by the separate 
agencies. In the long-standing case of Adams v. 
Richardson, 480 F. 2d 1159 (D.C. Cir. 1973), the court of 
appeals concluded that because the record supported a 
finding that the U.S. Department of Health, Education, 
and Welfare and its Office for Civil Rights had not prop- 
erly been enforcing compliance with this section, it was 
appropriate to compel the department to perform its 
duty under the act. This was especially so as to those 
districts in which HEW had made an initial determina- 
tion of noncompliance and where voluntary efforts to 
reach compliance had not proved successful. As a con- 
sequence, HEW was ordered to begin specific and mean- 
ingful compliance efforts, including the establishment of 
a monitoring system. The continuing nature of that deci- 
sion has also resulted in the adoption of timelines and 
procedures for the handling of all complaints filed with 
the Office for Civil Rights, whether under Title VI or 
Title IX. 
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20 U.S.G. § 1683 



Judicial Re view- 
Am department or agency action taken pursuant to Section 
1682 ot this title shall be subject to such judicial review as may 
otherwise be provided by law for similar action taken by such 
department or agency on other grounds. In the case of action, 
not otherwise subject to judical review, terminating or refusing 
to grant or to continue financial assistance upon a finding of 
failure to complv with any requirement imposed pursuant to 
Section lh82 of this title, any person aggrieved (including any 
State or political subdivision thereof and any agency of either) 
may obtain judicial review of such action in accordance with 
Chapter 7 of Title 5, and such action shall not be deemed com- 
mitted to unreviewable agency discretion within the meaning of 
Section 701 of thai title* * " 



DISCUSSION 

Section 1683 reflects the belief that decisions relating to 
grant termination should not be "committed to unre- 
viewable agency discretion." This provision, identical to 
one found in Title VI, guarantees judicial review of any 
final agency action taken with regard to the grant or 
termination of funds under Title IX. This review can pro- 



ceed in one of two possible ways. If judicial review is 
statutorily provided for as to similar agency action (other 
contract compliance procedures), then that procedure 
will also be available for Title IX reviews. If no such 
procedure exists, then review will proceed as provided 
for in Chapter 7 of Title 5 of the United States Code. 

As a consequence, school districts wishing to chal- 
lenge final decisions of the reviewing authority are 
guaranteed their day in court. See Bmrd of Public Instruc- 
tion of Taylor County, Florida v. Finch, 414 F. 2d 1068 (5th 
Cir. 1969); Bob jones University v. Johnson. 396 F. Supp. 
597 (D.S.C. 1974), aff'd sub now. Bob Jones University v. 
Roudebush, 529 F. 2d 514 (4th Cir. 1975). In addition, 
individuals alleging injury resulting from the decision of 
an agency to grant federal financial assistance have had 
limited success in having the decision reviewed. See, 
Adams v. Richardson, 480 F.2d 1159 (D.C. Cir. 1973); Cf. 
Hardy v. Leonard, 377 F. Supp. 831 (D. Calif. 1974) (A 
woman claiming that she was denied employment by a 
police department because of her sex, in violation of Law 
Enforcement Assistance Adminstration (LEAA) 
guidelines, has standing to challenge the final determi- 
nation of LEAA not to terminate funds to the depart- 
ment.) 
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20 U.S.C. § 1684 



Blindness or visual impairment; prohibition against 
discrimination 

No person in the United States shall, on the ground of blind- 
ness or severely impaired vision, be denied admission in any 
course of study by a recipient of Federal financial assistance for 
any education program or activity, but nothing herein shall be 
construed to require any such institution to provide any special 
services to such person because of his blindness or visual im- 
pairment. 

DISCUSSION 

Section 1684 provides that no person in the United 
States shall, because of blindness or severely impaired 



vision, be denied admission in any course of study of- 
fered by a recipient of federal financial assistance for any 
education program or activity. Although included as a 
part of Title IX when enacted, its scope is outside the 
parameters of this work. It should be recognized, how- 
ever, that in addition to the guarantees of this section, 
the Rehabilitation Act of 1973 and the Federal Constitu- 
tion provide additional rights to the blind. See Southeast- 
ern Community College v. Davis, — U.S., — 99 S.Ct. 2361 
(1979). 

In Gurmankin v. Costanzo, 411 F. Supp. 982 (E.D. Pa. 
1976), aff'd, 556 F. 2d 184 (3rd Cir. 1977), the court con- 
cluded that the refusal of the Philadelphia School Dis- 
trict to consider blind persons to be the teachers of 
sighted students violated the Constitution. 



20 U.S.C. § 1685 



Authority under other laws unaffected 



Nothing in this chapter shall add to or detract from any exist- 
ing authority with respect to any program or activity under 
which Federal financial assistance is extended by way of a con- 
tract of insurance of guaranty. 



DISCUSSION 

Section 1685 exempts from Title IX's coverage those pro- 
grams that receive federal financial assistance only by 
way of a contract of insurance or guaranty. A similar 
provision exists under Title VI. 
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Pub. L. 93-318, Title IX, Section 906 



v. 

Section of Title IX amended various sections of the 
Civil Rights Act of J9q4 and the Fair Labor Standards Act 
of 1938. 

Title IV of the Civil Rights Act of 1964 (42 U.S.C. § 
2000c, et seq.), was amended to include within the mean- 
ing of desegregation the assignment of students to public 
schools ori the basis of sex. As a consequence, the Attor- 
ney General is authorized to bring legal proceedings 
against a school board that so discriminates. Trie Attor- 
nev General was also given the authority to intervene in 
actions brought by private individuals to eliminate sexu- 



ally discriminatory practices that may violate the Four- 
teenth Amendment. 

The Fair Labor Standards Act of 1938 (29 U.S.C. § 201, 
et seq.), was amended to include within its coverage cer- 
tain previously exempt employment practices and to in- 
clude preschools in the category of institutions covered 
by that act. 

In a similar measure not a part of Title IX, Congress, in 
1972, also amended Title VII of the Civil Rights Act of 
1964 (42 U.S.C, § 2000e, et seq.), so as to include within 
that act's protections employees of governments, gov- 
ernmental agencies, and political subdivisions of states. 



20 U.S.C, § 1686 



Interpretation witr espect to living facilities. 

Notwithstanding 1 anyihr ^ to the contrary contained in this 
chapter, nothing contained herein shall be construed to prohibit 
anv educational institution receiving funds under this Act, from 
maintaining separate living facilities for the different sexes. 

DISCUSSION 

Section 1686 represents the congressional concern with 
the rights to personal privacy that are involved in any 



attempt to regulate living facilities under Title IX. As a 
consequence, this section provides that Title IX shall not 
be construed so as to require coeducational housing. 
This is not to say that coeducation housing is, therefore, 
not permitted. Nor is it to say that a recipient can pro- 
vide separate facilities that are not comparable. Congress 
has merely determined that, in this limited area, recipi- 
ents should be free to offer comparable but separate liv- 
ing facilities when problems of personal privacy are in- 
volved. 
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IV. THE IMPLEMENTING REGULATION 



A. The Adoption Process 



Congress recognized that Title IX was not generically 
different from the other civil rights legislation already in 
existence. Thus, in most instances, the bare language of 
the act would not provide sufficient substantive guid- 
ance for the recipients of federal financial assistance who 
would face specific programmatic «m* systemic problems. 
More specific guidance would be necessary if voluntary 
compliance were expected to be successful. Thus, Con- 
gress directed each federal department and agency that 
is empowered to extend federal financial assistance to 
any education program or' activity to effectuate section 
1681 "by issuing rules, regulations, or orders of general 
applicability which shall be consistent with achievement 
of the objectives of the statute authorizing the financial 
assistance in connection wiih which the action is taken." 
Said rules, regulations, or orders, however, would not 
become effective unless and until approved by the Pres- 
ident of the United States. Title 20 U.S.C. § 1682. The 
breadth of this direction was limited by Congress. The 
agencies or departments were restricted in their task to 
an effectuation of only the substantive nondiscrimina- 
tion mandate comprising section 1681. Other provisions 
of Title IX (i.e., sections 1683, 1684, 1685, and 1686) were 
not included in this overall statutory directive. 

In furtherance of this authority and in compliance 
with the requirements of the Administrative Procedure 
Act, 1 the Secretary of the Department of Health, Educa- 
tion, and Welfare gave notice on June 20, 1974, of the 
department's intention to adopt a regulation to effec- 
tuate Title IX of the Education Amendments of 1972. The 
proposed rules were published in the Federal Register 
and the public was given until October 15, 1974, to sub- 
mit to the Director of the Office of Civil Rights written 
comments, suggestions, or objections to the regulation. 
By the close of the comment period, more than 9,700 
suggestions had been received by the department. After 
consideration of all relevant matter presented by inter- 
ested persons, the proposed regulation was redrafted, 



•Title 5 U.S.C. § 533. The Administrative Procedure Act re- 
quires that whenever an agency of the United States proposes 
o make rules, a general notice of proposed rule-making must 
?e published in the Federal Register. This notice must include a 
;tatement of the time, place, and nature of the public rule- 
rtaking proceedings, a reference to the legal authority under 
vhich the rule is proposed, and either the terms or substance of 
he proposed rule or a description of the subjects and issues 
nvolved. Thereafter, interested persons must be given an op- 
portunity to participate in the rule-making process through 
.ubmission of written data, views, or arguments. After "con- 
sideration of the relevant matter presented," the agency shall 
ncorporate in the rules adopted a concise general statement of 
heir basis and purposes. Generally, the notice of the proposed 
-ule making must occur not less than 30 days before the effec- 
ive date of the rules. HEW followed this procedure in adopting 
he Title IX regulations. See 39 Federal Register 22228 (1974); 40 
"ederal Register 24128 (1975). 



adopted by the Secretary of HEW, and approved by the 
President on May 27, 1975. On June 4, 1975, the rules 
and regulations were published in the Federal Register. 

Concurrently with the publication of the rules and 
regulations in the Federal Register, the Secretary of 
HEW, as required by Title 20 U.S.C. § 1232(d)(1), trans- 
mitted the proposed regulation to the Speaker of the 
House of Representatives and the President of the Sen- 
ate. Under this procedure, the regulation becomes effec- 
tive not less than 45 days after the transmission "unless 
the Congress shall, by concurrent resolution, find that 
the standard, rule, regulation, or requirement is incon- 
sistent with the act from which it derives its authority, 
and disapprove such standard, rule, regulation, or re- 
quirement." Title 20 U.S.C. § 1232(d)(1). 

In the event a specific regulation becomes the subject 
of a concurrent resolution of disapproval, the agency 
that issued the regulation can issue a modified regula- 
tion, provided that upon the subsequent publication in 
the Federal Register and transmittal to Congress, the 
agency indicates how the modification differs from the 
disapproved regulation and how the modification dis- 
poses of the congressional findings in the concurrent 
resolution of disapproval. Title 20 U.S.C. § 1232(e). 

However, the failure of Congress to adopt a concur- 
rent resolution with respect to any final regulation "shall 
not represent ... an approval or finding of consistency 
with the Act from which it derives its authority . . . nor 
shall such failure ... be construed as evidence of an 
approval or finding of consistency necessary to establish 
a prima facie case, or an inference or presumption, in 
any judicial proceeding." Title 20 USC § 1232(d)(1). 

In furtherance of this statutory directive, hearings 
were held in Washington, D.C., to review the imple- 
menting regulation for Title IX. 2 These hearings failed to 
result in a concurrent resolution of disapproval, and the 
regulation, therefore, went into effect on July 21, 1975. 
Congress did, however, subsequently move to amend 
Title IX to exempt certain activities that the regulation 
made clear were covered by the statute as enacted. 

The final regulation was codified as Title 45 of the 
Code of Federal Regulations, Subtitle A, Part 86, which 
can be found at 40 Federal Register p. 24137 (1975). The 
regulation is also in Appendix A to this work. 



^These hearings consumed six days during the period be- 
tween June 17 and June 26, 1975. In addition, hearings were 
held^by the Subcommittee on Equal Opportunities of the Com- 
mittee on Education and Labor of the House of Representatives 
on July 14, 1975, to consider House Concurrent Resolution 330 
(94th Cong., 1st Sess.), which, if passed, would have disap- 
proved certain sections of the regulation as inconsistent with 
the Act from which they purported to derive their authority. 
Following the hearing, House Concurrent Resolution 330 was 
reported to the full Committee on Education and Labor with a 
recommendation that it not be passed. The resolution did not 
pass. 
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B. The Authoritativeness of the Regulation 



The Administrative Procedure Act allows for two 
categories of rules. 3 There are (1) "interpretative rules, 
general statements of policy, or rules of agency organiza- 
tion, procedure, or practice" (Title 5, U.S.C. § 553); and 
(2) substantive or legislative rules. Interpretative rules 
are intended to advise the public of an agency's con- 
struction of the statutes that it administers. They are 
clarifications or interpretations of existing laws or regula- 
tions. Substantive or legislative rules are rules "other 
than organizational or procedural . . . issued by an 
agency pursuant to statutory authority and which im- 
plement the statute." Attorney General's Manual on the 
Administrative Procedure Act 30 (1947). They have the 
force of law as though they were statutes. 

In general, the power of an agency to issue substan- 
tive rules having the force of law will depend on 
whether there has been a delegation of authority to do 
so. This delegation need not be specific, but can be 
found to exist in order to further Congress's interest in 
creating the agency. Ultimately, it is the courts that must 
decide the scope and breadth of a particular agency's 
rule-making power. 

Significant legal consequences result from the distinc- 
tions between the two kinds of rules. Although the Ad- 
ministrative Procedure Act requires that both kinds of 
rules be published, only legislative rules are subject to 
the formal rule-making procedures of the act. (See p. 31, 
footnote \ , supra for a discussion of the requirements for 
formal rule- making.). More importantly, the legal im- 
pact of the rules varies according to whether a court 
classifies them as legislative or interpretative. 

When construing legislative rules, rule haying the 
force of law, the responsibility of the courts is limited to 
a determination of whether the rules are constitutional, 
within the scope of the granted power and issued pur- 
suant to the proper procedure: It is not free to substitute 
its judgment as to the content of the rule. United States v. 
Mersky 361 U.S. 431, 80 S.Ct. 459 (I960); United States v. 
Nixon] 418 U.S. 683, 94 S.Ct. 3090 (1974). When constru- 
ing interpretative rules, rules not having the force of 
law, courts are free to substitute their judgment as to the 
content of the rule. But in these instances the rules may 
be given great weight approximating the force of law 
depending on the special expertise of the issuing 
agency, reenactment of the legislation in circumstances 
that indicate direct approval of the rule, contemporane- 
ous construction of the rule by informed administrators, 
and long-standing rules. 

The opinion to which courts look for guidance in 
evaluating interpretative regulations is Skidmore v. Swift 
& Co., 323 U.S. 134, 65 S.Ct. 161 (1944). Skidmore in- 
volved the Fair Labor Standards Act of 1938. Under that 
statute, the administrator, although provided for by the 
statute, was not given rule-making power by Congress. 



'There are essentially three types of agency rules. In addition 
to legislative and interpretative, there are rules of procedure. 
Although agencies may be statutorily delegated the authority to 
issue rules governing their own procedures, agencies also pos- 
sess inherent authority to establish procedural regulations. 
Schwartz, Administrative Law 153 (1976). 



The administrator did have the power to set forth his 
views of the act under some circumstances. These in- 
terpretations, which act as a practical guide to employers 
and employees, are set forth in an interpretative bulle- 
tin. The Supreme Court was required to determine the 
weight to be accorded this bulletin. 

We consider that the rulings, interpretations and opinions of 
the Administrator under this Act, while not controlling 
upon the courts by reason of their authority, do constitute a 
body of experience and informed judgment to which courts 
and'litigants may properly resort for guidance. The weight 
of such a judgment in a particular case will depend upon the 
thoroughness evident in its consideration, the validity of its 
reasoning, its consistency with the earlier and later pro- 
nouncements, and all those factors which give it power to 
persuade, if lacking power to control. 

Skidmore v. Szvift & Co., 323 U.S. at 140. 

The Secretary of the Department of Health, Educa- 
tion, and Welfare has the statutory authority under Title 
VI to adopt legislative and interpretative rules. Pursuant 
to this grant, the Secretary has issued regulations and 
guidelines, both of which have been discussed by courts 
to some degree. 

HEW regulations adopted in compliance with the 
Administrative Procedure Act and submitted to the Pres- 
ident for approval are legislative and have been held to 
have the force and effect of law. Lau v. Nichols, 414 U.S. 
563 94 S Ct. 786 (1974); Lee v. Macon County Board of 
Education, 270 F. Supp. 859, 862 (D. Ala. 1967). When 
Alabama enacted a statute that purported to declare the 
Title VI regulations to be null and void, the federal court 
in Alabama declared the state law to be in conflict with 
the HEW regulations. Because the regulations had the 
force and effect of law, the state law was declared un- 
constitutional as having been superseded by the federal 
enactment. Alabama NAACP State Conference of Branches 
v. Wallace, 269 F. Supp. 346 (D. Ala. 1967); Cf. Thorpe v. 
Housing Authority of City of Durham, 393 U.S. 268, 89 
S.Ct. 518 (1969); Blackshcar Residents Organization v. Hous- 
ing Authority of City of Austin, 347 F. Supp. 1138 (D. Tex. 
1972). 

Yet HEW guidelines, such as those on desegregation, 
thatwere not adopted pursuant to the rule-making pro- 
cedures of the Administrative Procedure Act, are inter- 
pretative and have been held to be entitled to "serious 
judicial deference" Smith v. Board of Education of Morrilton 
School District No. 32, 365 F.2d 770, 780 (8th Cir. 1966), 
and "great weight" Lau v. Nichols, 414 U.S. 563, 94 S.Ct. 
786 (1974); U.S. v. Jefferson County Board of Education, 372 
F2d 836 847 (5th Cir. 1966), decree corrected, 380 F.2d 
385, cert, denied, 389 U.S. 840, 88 S.Ct. 77 (1967). 
(Guidelines found to be carefully formulated by educa- 
tional authorities anxious to be faithful to the objectives 
of the act); Raney v. Board of Education of Gould School 
District, 381 F.2d 252, 255, (8th Cir. 1967) rev'd on other 
grounds 391 U.S. 443, 88 S.Ct. 1697 (1968). 

Perhaps the most famous case to shed light on the 
weight to be accorded the HEW regulations promul- 
gated to effectuate Title VI is Lau v. Nichols, 414 U.S. 563, 
94 S.Ct. 786 (1974). In Lau suit was filed on behalf of 
non- English-speaking Chinese students seeking equal 
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educational opportunities without regard to their race or 
national origin, as guaranteed by Title VI. In concluding 
that the students' rights had been violated by the school 
district's failure to provide bilingual education, the 
Court scrutinized only the mandates of Title VI and its 
implementing regulations and guidelines. The Court 
held that the regulations had the force and effect of law 
and that the guidelines were entitled to great weight. 414 
U.S. at 571. (Stewart, ]., concurring). Because the school 
district had contractually agreed to comply with Title VI 
of the Civil Rights Act of 1964 and all requirements im- 
posed bv or pursuant to the HEW regulations issued to 
effectuate that Act, it was appropriate and reasonable to 
compel compliance with those standards despite the fact 



that Title VI standing alone might not have mandated 
such a result. 414 U.S. at 569, 570. 

Inasmuch as section 1682 (and 20 U.S.C. § 1232) au- 
thorizes the Secretary to adopt, with the approval of 
both the President and Congress, regulations to achieve 
the objectives of Title IX, and the rule-making proce- 
dures of the Administrative Procedure Act were fol- 
lowed by the Secretary, it is most likely that the Title IX 
regulation is legislative as opposed to interpretative and, 
therefore, has the same force and effect of law as the 
Title VI regulation. In any event, the regulation should 
be accorded : ference and great weight by courts look- 
ing for guidance in interpreting the requirements of the 
act. 



C. The Scope of the Title IX Regulation 

<■* 



Of course, the delegation of rule- making power does not 
grant the Secretary authority to adopt any regulation 
intended to achieve a desirable end. Although the Sec- 
retary can promulgate any regulation reasonably related 
to the purposes of the enabling legislation, he cannot 
adopt a regulation that exceeds the power granted by 
C ongress, Ernst & Ernst v. Hochfelder, 425 U.S. 185, 96 
S.Ct. 1375 (1976); or the Constitution. Cummins v. Parker 
Seal Company. ^16 F.2d 544 (6th Cir. 1975), (Celebrezze, 
|., .dissenting), judgment aff'd by an equally divided court, 
42 L > U.S. 65. <->7 S.Ct. 342 (1976). As the Supreme Court 
stated in Mounting v. Family Publications Sennce, 41 1 U.S. 
3%, 369, 93 S.Ct! 1652, 1660 (1973), 

When' the empowering provision of a statute states simply 
that the agency may "make . . . such rules and regulations 
as mav be necessary to earn' out the provisions of this Act," 
t*. «• have held that the validity of a regulation promulgated 
thereunder will be sustained so long as it is "reasonably 
related to the purposes of the enabling legislation." 

Although section 1682 adopts as its standard that any 
regulation promulgated to effectuate the act "be consis- 
tent with achievement of the objectives of the statute" 
(see also Title 20 U.S.C. § 1232(d)(1)), this is' functionally 
identical to the Mourning standard. Sec State of Florida v. 
.Uif/nws, 526 F.2d 319 (5th Cir. 1976), in which a finding 



of inconsistency is equated to a showing of no reasona- 
ble relationship to the purposes of the enabling legisla- 
tion. 

Whe Title IX Regulation exists today with at least a 
strong presumption of their. consistency with congres- 
sional intent. Cf. Grubbsv. Butz 514 F.2d 1323 (D.C. Cir. 
1975). But compare, Title 20 U.S.C. § 1232(ci)(l). Persons 
attempting to challenge the regulation will shoulder a 
difficult burden to prove that they are inconsistent with 
the act. Johnson's Professional Nursing Home v. Weinberger, 
490 F.2d 841 (5th Cir. 1974). As a consequence, a specifi 
regulation should be followed "unless there are compel- 
ling indications that it is wrong," Red Lion Broadcasting v. 
F.C.C., 395 U.S. 367, 381, 89 S.Ct. 1794, 1802(1969), and 
the application of the regulations "would be inconsistent 
with an obvious congressional intent not to reach 
the . . . practice in question." Espincca v. Fa rah Manufac- 
turing Company, Inc., 414 U.S. 86, 94, 94 S.Ct. 334, 339 
(1973). But see 20 U.S.C. § 1292(d)(1); Romeo Community 
Schools v. United States Department of Health, Education, 
and Welfare, 438 F. Supp. 1021 (E. D. Mich." 1977), 

aff'd, F-2d 19 FEP Cases 1720 (6th Cir. 1979); 

and other cases discussed in THE IMPLEMENTING 
REGULATION, Section-By-Section Analysis, Subpart 
E. infra at 8 1 et seq. 



D. Concerning the Reading of Regulations 



Ideally, statutes of general applicability should be' writ- 
ten to provide everyone with notice as to what is re- 
quired for compliance. Diamond Roofing v. Occupational 
Safety C- Health RtTiae Commission, 528 F.2d 645 (5th Cir. 
1976). In the area of civil rights, and particularly in an- 
tidiscrimination legislation, however, much has been left 
unsaid in the statutes, with regulations intended to be 
the means for establishing the specific requirements of 
each law. Title IX is no different in this regard than Title 
VI (42 U.S.C. § 2()00d), or Title VII (42 U.S.C. § 2000e), 
but the regulations will be of little value unless they are 
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read and understood. Certain principles can be helpful 
in performing this function. 

Initially, one need not look to the regulations if the 
ordinary and commonly understood meaning of the 
words in the statute leaves no doubt as to the construc- 
tion of the act and does not result^in a conclusion con- 
trary to the clear intent of Congress. Thorjie ;\ Housing 
Authority of City of Durham, 393 U.S. 268, 89 S.Ct. 518 
(1969); Whelan v. United States, 529 F.2d 1000, 1002 (Ct. 
CI. 1976). Similarly, if the plain meaning of a regulation 
is contradictor)' to the mandate of the statute, then the 
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regulation is invalid. Mourning v. Family Publications Ser- 
vice, lne. t 411 U.S. 356, 93 S.Ct. 1652 (1973). Of course, 
when the statute is unclear, then the regulation must be 
examined for guidance. Whelanv. United States, 529 F.2d 
1000 (Ct. CI. 1976). Again, the plain meaning of the 
words will be crucial, as will be the relation between the 
regulation and the statute it purports to implement. 
Cross-reading thereby becomes essential. In furtherance 
of this, and in compliance with Title 20 U.S.C. section 
1232(a), immediately following each substantive provi- 
sion of the Title IX regulations are citations to the par- 
ticular section or sections of statutory law on which the 
regulation is based. 

However, reliance on the apparent plain meaning of 
words may not always be determinative. Generally, the 
use of shall or may will be helpful in determining 
whether the regulation is mandatory or directory in na- 
ture, but these words do not necessarily have to be in- 
terpreted in this manner. Shall sometimes will be direc- 
tory; may can be mandatory. Wilshire Oil Company of 
California v. Costello, 348 F.2d 241, 243 (9th Cir. 1965). 
"The interpretation of these words depends upon the 
background circumstances and context in which they are 



used and the intention of legislative body or administra- 
tive agency which used them." United States v. Reeb, 433 
F,2d 381 (9th Cir. 1970). See also Diamond Rooting v. 
Occupijtional Safety & Health Review Commission , 528 F.2d 
645 (5th Cir. 1976), for a discussion as to why, under 
Occupational and Safety Health Act regulations, a roof is 
nota floor. It must also be remembered that in legislative 
rule-making, agencies reason from the particular to the 
general; so that the specific evil at which a regulation is 
aimed may not always be apparent from the first reading 
of the regulation. California v. La Rue f 409 U.S. 109, 115, 
93 S.Ct. 390, 395 (J972). 

If confusion still reigns, it will often be helpful to 
examine both previously proposed regulations and 
comparable regulations implementing similar legisla- 
tion. At this point, it may be necessary to solicit the 
assistance of someone trained in legal research to feret 
out these guideposts. Certainly, the assistance of qual- 
ified counsel will be helpful whenever legal interpreta- 
tions become necessary. This guidance will also be es- 
sential if it should become' necessary to seek an inter- 
pretative opinion frorrreither HEW or the courts. 
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E, Section-By-Section Analysis 1 



The Title IX regulation of the Department of Health, 
Education, and Welfare is divided into six separate sub- 
parts: A — Introduction; B — Coverage; C — Admissions 
and Recruitment; D — Education Programs and Ac- 
tivities; Er- Employment; and F — Procedures. 

Subpart A — Introduction 

Subpart A is the general introductory section that in- 
cludes definitions of terms used in the regulation, provi- 
sions concerning remedial and affirmative actions, self- 
evaluations and assurances of compliance, and provi- 
sions concerning the effect of state and local laws and 
other requirements. 



§ 86.1 Purpose And Effective Date 2 



The purpose of this part is to effectuate Title IX of the Educa- 
tion Amendments ojU972, as amended by Publ. L. 93-568, 88 
Stat. 1855 (except Sections 904 and 906 of those Amendments) 
^.which is designed to eliminate (with certain exceptions) dis- 
crimination on the basis of sex jn any education program or 
activity receiving Federal financial assistance, whether or not 
such program or activity is offered or sponsored by an educa- 
tional institution as defined in this part. This part is also in-' 
tended to effectuate Section 844 of the Education Amendments 
of 1974, Publ. L. 93-380, 88 Stat. 484. The effective, date or this 
part shall be July 21, 1975. 



DISCUSSION 

This provision sets forth the general purpose of the 
regulations — to effectuate Title IX of the Education 
Amendments of 1972 (excluding- the provisions relating 
to the blind and the amendments to other independent 
acts). Included in the final regulation, but excluded from 
them as initially proposed, is the clause that makes it 
clear that the education program or activity that receives 
federal financial assistance need not be offered or spon- 
sored by an educational institution to be covered by the 
regulations. This interpretation is consistent j^vith the 
one case that has interpreted the scope of the act itself toi 
reach such activity. Piascik v. Cleveland Museum of Ari J t 
426 F. Supp. 779 (N.D. Ohio 1976) (concluding^rut the 



Museum's hiring practices are subject to scrutiny under 
Title^IX, although the Museum is not an educational in- 
stitution under the language of the Act). 

In addition, this section makes it clear that the -regula- 
tion is intended to comply with the rriandate'trf Congress 
contained in section 844 of the Education Amendments 
of 1974, which directed the Secretary to prepare and 
publish regulations implementing the Act. See TITLE 
IX: THE STATUTE, The Amendment Process, supra at 
19, et seq. 

The remaining portions of this section of the regula- 
tion relating to the effective date of the regulation and 
the specific references to the enactments being im- 
plemented are in the regulation to meet the mandate of 
the Administrative Procedure Act. (Sefr Discussion under 
THE IMPLEMENTING REGULATION, The Adoption 
Process^ supra at 31, et seq.). 



. lln the Section-By-Section Analysis, each section begins 
with the relevant portion of the regulation reprinted in small 
type; it is followed by the DISCUSSION, whith considers is- 
sues and case law relevant to the ^section of the regulation 
under analysis. 

2 Section numbers refer to the regulation as published in 
1975, codified as 45 C.F.R., Part 86. The regulation was repub-. 
lished in 1980 t as 45 C.F.R., Part 106.'§ 86.1 of the regulation as 
cited in this Handbook corresponds to § 106.1 of the republished 
regulation. 

\ • 
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§ 86.2 Definitions 



As used in this part, the term — 

(a) "Title IX" means Title IX of the^Education Amendments 
of 1972, Pub. L. 92-318, as amended by Section 3 of Pub. L. 
93-568, 88 Stat. 1855, except §§ 904 and 906 thereof; 20 U.S.C. 
§§ 1681, 1682, 1683, 1685, 1686. 

(b) "Department" means the Department of Health, Educa : 
tion. and Welfare. ^ 

(c) "Secretary" means the Secretary of Health, Education 
and, Welfare. 

(d) "Director" means the Director of the Office for Civil 
Rights of the Department. 

(e) "Reviewing Authority" means that component of the 
Department delegated authority by the Secretary to appoint 
and to review the decisions of, administrative law judges in 
cases arising under this Part. 

(0 "Administrative Law Judge" means a person appointed 
bv the reviewing authority to preside over a hearing held under 
this Part. 

(g) "Federal financial assistance", means any of the follow- 
ing, when authorized or extended under a law administered by 
the Department: 

(1) A grant, or lean of Federal financial assistance, includ- 
ing funds made available for: 

(i) The acquisition, construction, renovation, restora- 
tion, or repair of a building or facility or any portion 
thereof; and 

(ii) Scholarships, loans, grants, r wages or other funds ex- 
tended to any entity for payment to or on behalf cf stu- 
dents admitted to that entity, or extended directly to such 
students for payment to that entity. 

(2) A graVit of Federal real or personal property or any 
interest therein, including surplus property, and the pro- 
ceeds of the sale or transfer of such property, if the Federal 
share of the fair market value of the property is not, upon 
such sale or transfer, properly accounted for to the Federal 
Government. 

(3) Provision of the services of Federal personnel. 

(4) Sale or lease of Federal property or any interest therein 
at nominal consideration, or at consideration reduced for the 
purpose of assisting the recipient or in recognition of public 
interest to be served thereby, or permission to use Federal 
property or any interest thereia without consideration. 

(5) Any other contract, agreement, or arrangement which 
has as one of its purposes the provision of assistance to any 
education program or activity, except a contract of insurance 
or guaranty. 

(h) "Recipient" means any State or political subdivision 
thereof, or any instrumentality of a State or political subdivision 
thereof, any publiq or private agency, institution, or organiza- 
tion, or other entity, or any person, to whom Federal financial 
assistance* is extended directly or through another recipient and 
which operates an education program or activity which receives 
or benefits from such assistance, including any su burnt, succes- 
sor, assignee, or transferee thereof. 

{i) "Applicant" means one who submits an application, re- 
quest, or plan required to be approved by a Department official, 
or by a recipient, as a condition to becoming a recipient. 

(j) "Educational institution" mean; a local educational 
agency (L.E.A.) as defined by Section 801(0 of the Elementary 
and Secondary Education Act of 1965 (20 U,S.C. § 881), a pre- 
school, a private elementary or secondary school, or an appli- 
cant or recipient of the type defined by paragraph (k), (1), (m), 
or (n) of this section. 
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(k) "Institution of graduate higher education" means an in- 
stitution which: 

(1) Offers academic study beyond the bachelor of arts or 
bachelor of science degree, whether or not leading to a certifi- 
cate of any higher degree in the liberal arts and sciences; or 

(2) Awards any degree in a professional field beyond the 
first professional degree (regardless of whether the first pro- 
fessional degree in such field is awarded by an institution of. 
undergraduate higher education or professional education); 
or * ■ , - ; 

(3) Awards no degree and offers no further academic 
study, but operates ordinarily for the purpose of facilitating • 
research by persons who have received the highest graduate 
degree in, any field of study. 

(1) "Institution of undergraduate higher education" means: 

(1) An institution offering at least two but less than four 
years of college level study beyond the high school level, , 
leading to a diploma or an associate degree, or wholly or 
principally creditable toward a baccalaureate degree; or 

(2) An institution offering academic study leading to a bac- 
calaureate degree; or 

(3) An agency or body which certifies credentials or offers -*' 
degrees, but which may or may noi offer academic study. 

(m) "Institution of professional education" means an institu- 
tion (except any institution of undergraduate higher education) . 
which* offers a program of academic study that leads to a first 
professional degree in a field for which there is a national 
specialized accrediting agency recognized by the United States 
Commissioner of Education. 

(n) "Institution of vocational education" means a school or 
institution (except an institution of professional or graduate or 
undergraduate higher education) which has as its primary pur- 
pose preparation of students to pursue a technical, skilled, or 
semiskilled occupation or trade, or to pursue study in a techni- 
* cal field, whether or not the school or institution offers certifi- 
cates, diplomas, or degrees and whether or not if- offers fulltime 
study. 

(o) "Administratively separate unit" means a school depart- 
ment or college of an educational institution (other than a local 
educational agency) admission to which is independent of ad- 
mission to any other component of such institution. 

(p) "Admission" means selection for part-time, full-time, 
special, associate, transfer, exchange, or any other enrollment, * 
membership, or matriculation in or at an education program or 
activity operated by a recipient. ■- - 

(q) "Student" means a . person who has gained admission. 

(r) "Transition plan" means a plan subject to the approval of 
the United States Commissioner of Education pursuant to Sec- 
tion 901(a)(2) v of the Education Amendments of 1972, under 
which an educational institution operates in making the transi- 
tion from being an educational institution which admits only- 
students of one sex to being one which admits students of both 
sexes without discrimination. 



DISCI 'SSION 

This section of the regulation contains definitions of 
those terms that frequently apprar throughout the regu- 
lation and have a separate legal significance. Some of the 
definitions are rather routine (i.e., Department, Secretary, 
Director), Other definitions have no particular meaning, 
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vis-a-vis the final regulation, but rather are carry-overs 
from the earlier proposals. As initially proposed, the 
/regulation contained a lengthy subpart relating to com- 
piianee procedures and judicial review. As adopted, 
however, this subpart was substantially altered. As a 
result, the definition's of Revieznng Authority and Admin- 
istrative hue judge have little significance to the final reg- 
ulation. 

Section 86.2(g) contains the definition of "Federal fi- 
nancial assistance." Its scope is very broad and has sub- 
stantial support in case authority. Conceptually, the 
regulation adopts the legal axiom that the federal gov- 
ernment may not induce, encourage, or promote private 
persons io accomplish what it is constitutionally forbid- 
den to accomplish directly. As a consequence, if a pro- 
gram offered by the federal agency directly would be 
subject to challenge under the Constitution, then that 
a program, offered by a private institution but paid' for 
with Federal morties, is no less challengeable. Bob jokes 
University v. Johnson, 3%F, Supp. 597 (D.5.C. i97A),aff'd 
sub nam. K(V> Jones Oniversity v. Roudebush, 529 F.2d 514 
(4th Cir. 197^); Burton v. Wilmington Parking Authority, 
3en U.S. 715, 81 fr.Ct. 856 (1961); Gihnore v. City of 
Montgomery. Alabama, 417 U.S. 556/94* S.Ct. 2416 (1974) 
(Poe,s J municipality's involvement in the alleged dis- 
criminatory activity of segregated private schools and 
other private groups, through the provision of recre- 
ational facilities, subject the private groups to the non- 
discrimination mandates of the federal Constitution?}. 
'Conduct that is formally 'prjvate' may become so en- 
twined with governmental policies or so impregnated 
with a governmental character as. tc> become subject to 
the constitutional limitations placed upon state action." 
Ivans v. \ewton. 382 U.S. 296, 299, 86 S.Ct. 486, 488 



Subpart (g)(l)(ii) has been the subject of interpretation 
since the issuance of the regulations. The authority to 
include within the definition of federal financial assist- 
ance funds paid to or on behalf of students under Title 
VI was discussed in Bt>^ Jones University v. Johnson, 396 F. 
Supp. 597 (D.S.C. 1974), aff'd sub nom. Bob Jcnes Univer- 
sity v. Roudebush, 529 F.2d 514 (4th Cir, 1975). There the 
a)urt held that Veteran's Administration benefits that 
were used by veterans attending the university consti- 
tuted federal assistance within the meaning of Title VI, 
thereby making the school subject to the nondiscrimina- 
tion provisions of that act. A similar interpretation has 
been issued relating pedfically to Title IX. Former Of- 
fice for Civil Rights Director 'Martin Gerry, i;"» a letter to 
Hillsdale College, stated that a college or university that 
receives federal funds for student assistance is subject to 
the requirements of Title IX, even if it receives np other 
forms of federal aid (On Campus Willi Women, the news- 
letter of the Project on the Status of Education of Women 
of the Association of American Colleges, Number 14, 
June 1976, page 1). . 

The word recipient has also been the subject of judicial 
interpretation. Again, in the Bol) Jones case the court 
pointed out that a recipient is not be be confused with 
the beneficiary of federal assistance, "The recipient is the 
intermediary entity whose nondiscriminatory partici- 
pation in the federally assisted program is essential to 
the provision of benefits to the identified class which the 
federal'starute is designed to serve." Bob Jcnes" University 
v. I Vinson. -39b F. Supp.. iW, 601, n. 15 (D.S V C l q 74).0. 
Pias~k v. Clrveland Museum of Art, 426 F. Sup.p.*779 (N.D. 
Ohio 1976); Brenden v. lndqi,>ndcnt Sehoo! District 742, Ml 
F.2d 1292 (8th Cir. 1973). • • 
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§ 86.3 Remedial And Affirmative Action And Self- Evaluation 



(a) Remedial actiun. If the Director finds that a recipient has 
discriminated against persons on the basis of sex ir. an educa- 
tion program ur activity, such recipient shall take such remedial 
action as the Director deems necessary to uvercorne the effects 
of such discrimination. 

(b) Affirmative action. In the absence of a finding of dis- 
crimination on the basis of sex in an education program or 
activity, a recipient may take affirmative action to overcome the 
effects of conditions which resulted in limited participation 
therein by persons of a particular sex. Nothing herein shall be 
interpreted to alter any affirmative action obligations which a 
recipient may have under Executive Order 11246. 

(c) Self-evaluation. Each recipient education institution shall, 

within one vear of the effective date of this part: 

> 

(i) Evaluate, in terms' uf the requirements of this part, its 
current policies and practices and the effects thereof concern- 
ing admission of students, treatment of students, and em- 
ployment of both academic and non-academic personnel 
working in connectiun with the recipient's education pro- 
gram or activity; 

(ii) Mudify any of these policies and practices which do not 
or may not meet the requirements of this part; and 

(iii) Take appropriate remedial steps to eliminate the ef- 
fects of any discriminatiun which resulted or may have re- 
sulted from adherence tu these ; policies and practices. ' 

(d) Availability uf self-evaluation and related materials. Re- 
cipients shall maintain on file fur at least three years following 
completion of the evaluation required under paragraph (c) of 
this section, and shall provide to the Director upon request, a 
description ot any modificatiuns made pursuant to subpara- 
graph (c)(ii) and of any remedial steps taken pursuant to sub- 
paragraph (c)!iii). 

DISCUSSION 

This section of the regulations considers three interre- 
lated concepts: remedial action, affirmative action, and 
self-evaluation. 

Section 86..3(a) provides that if the Director determines 
that a recipient has violated the mandate of Title IX, the 
Director may require the recipient to take remedial ac- 
tion to overcome the effects of such discrimination. 
These requirements may or may not require the use of 
sexual classifications to remedy the past violations. This 
result is consistent with ease authority interpreting the 
Constitution, Swtiun v. ftoatd of Education, 402 U.S. 1, 91 
S.L t 1 2h7 < H>72); Title VII of the Civil Rights Act of 1964, 
United Stat^ v. Wood, Wire and Metal Lathers International 
Union., local Union No. 46, 471 F.2d 408 (2nd Cir. 1973), 
art. denied, 412 U.S. 939, 93-S.Ct. 2773 (1973); and the 
Hxecutive Orders, Contractors Association of Eastern Pa.' v. 
Secretary of Labor, 442 F. 2d 159 (3rd Cir. 1971), cert, de- 
nied, 404 U.S. 854, 92 S.Ct. 98 (1971), all of which have 
mandated or permitted affirmative action amounting to 
racial classsifications,- including preferential hiring goals, 
to overcome the continuing effects of past discriminatory 
treatment. 

The more difficult situation is presented by section 
86.3(b), which permits a recipient to take affirmative ac- 



tion to overcome the effects of limited participation by 
persons of a particular sex absent a finding, judicial or 
otherwise, of past discrimination. Such affirmative ac- 
tions are often labeled as reverse discrimination and, 
where engaged in by public Entities, have been chal- 
lenged as unconstitutional. DeFunis v. Odegaard, 416 
U.S. 320, 94 S.Ct. 1704 (1974); Regents of University of 
California v. Bakke, ^438 U.S.' 265, 98 S.Ct. 2733 (1978), But 
often the complaints lodged against affirmative action 
plans are the result of misunderstanding. Affirmative 
action does not require special preferences being granted 
to members of one sex or race. More properly, it involves 
identifying barriers to equal opportunity and the affirm- 
ative effort to remove these barriers. In some instances, 
however, it may be appropriate to actually resort to the 
"preference" method, if the goal sought to be achieved 
is compelling and can be achieved in no other way. See 
THE CONCEPT OF DISCRIMINATION, The Theory, 
supra at" 13. 

The conflicting attitudes to this "race conscious" ap- 
proach are represented in Bakke v. Regents of the Univer- 
sity of California, 132 Cal, Rptr, 680/553, . Pac. 2d 1152 
(1976), aff'd in part, rei^d in part sub iwm. Regent* of Univer- 
sity of California v. Bakke, 438 U.S. 265/98 S.Ct/2733 
(1978) and United Steehvorkers of America v. Weber, 
U.S. 99 S.Ct, 2721 (1979). In Bakke, an un- 
successful white applicant for admission to medical 
school at a state university challenged the special admis- 
sion program established to benefit disadvantaged stu- 
dents. Under the program, 16 of the 100 available posi- 
tions at the medical school were reserved to disadvan- 
taged students. These students were measured by sepa- 
rate, less stringent admission standards than were ad- 
vantaged students, resulting in the admission to the 
program of study of persons who, by the university's 
own standards, were not as qualified for the study of 
medicine as some rejected students. At the trial, the 
state court found that although the special admission 
program purported to be available to any disadvantaged 
student, only minority students had been admitted 
under the program since its inception. The university 
did not question that nonminority students were barred 
from the program. 

On appeal to the California Supreme Court, the court 
held that the mere. fact that a program classified stu- 
dents on the basis of race did not render it unconstitu- 
tional. It was recognized that such classifications have 
been upheld where the purpose of the classification was 
to benefit rather than to disable minority groups. To be 
permitted to stand, however, such classifications must 
be shown to serve a compelling state interest, and there 
must be no less onerous means of achieving this goal. 

In its effort to meet these requirements, the university 
argued that the program was necessary to integrate the 
medical school and the profession and to increase the 
number of doctors willing to serve the minority commu- 
nity. A third justification, that Black doctors would have 
a better rapport with Black patients, was totally rejected 
by the court as unduly parochial. 
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Accepting the tirst two justifications as compelling, 
th# court concluded that the university had not demon- 
strated that these basic goals of the program could not be 
substantially achieved by a means less detrimental to the 
rights of the nonminority students. 

In reaching this conclusion, the court hypothesized a 
number of alternatives that conceivably would have 
passed constitutional muster. The school could abolish 
its reliance on grades and test scores and adopt a pro- 
gram that measures true ability as measured by other * 
criteria, such as professional goals, recommendations, 
character, and the needs of the profession and society, 
fhc school could institute Aggressive programs to iden- 
tify and recruit disadvantaged students of all races inter- 
ested in pursuing a medical career and offer remedial 
schooling for such students. 

The United States Supreme Court modified the 
C alifornia Supreme Court's judgment. In Regents ofUni- 
vcrotu -M California v. Bakke, 438 U.S. 265, 98 S.O. 2733 
( 1 • ), a splintered Court held that although race could 
be one of the factors considered in a university's admis- 
sions program, the University of California's special ad- 
missions program was unlawful. Writing for the Court, 
Justice Powell noted that this case did not involve a judi- 
cial, legislative, or administrative finding of constitu- 
tional or statutory violations for which preferential 
treatment tor the members of the injured group would 
be appropriate. Recent* of University of California v. Bhkke, 
9S S.Ct. at 2758.' Rather, in an effort to help certain 
groups who were perceived to be the victims of societal 
discrimination, the university had adopted a racial clas- 
sification that deprived individuals of their constitu- 
tional rights. 

The Court was quick to point out, however, that race 
could be one element in a range of factors that a univer- 
sity mav consider in achieving the constitutionally per- 
missible goal of attaining a diverse student body. The 
Court specifically held that a plan for achieving educa- 
tional and student body divers ; ry, wherein each appli- 
cant is treated as an individual but where race is a factor 
in some admission decisions i:-. constitutional. Regents of 
University of California v. Bakke. 98 S.Ct. at 2762-63. 

In Weber, the Court was confronted with a Title VII 
. nallenge to an affirmative actum plan adopted pursuant 
t,> a master collective-bargaining agreement volunuuily 
ei tered into between the United Stee^-. orkers of 
An erica and Kaiser Aluminum and Ch'.uueal Corp o ra- 
tio, The agreement contained an affirmative action plan 
"w.i..h was designed to eliminate conspicuous racial 
'—'oaiances in Kaiser's then, almost exclusively white 
Uvork forces." United Steel workers of America v. Weber, 
■n b.C t. at 272^. Black craft hiring goals were established 
lor each Kaiser plant equal to the percentage of Blacks in 
the respective labor forces. To enable plants to meet 
these goals, on-the-job training programs were devel- 
oped to teach both Black and white unskilled production 
workers the skills necessary to become craft workers. 
Although selection of craft trainees generally vyas made 
on the basis of seniority, the plan reserved for Black 
emph vees 50% of the openings in these newly created 
i/ plant training programs. This program was to remain 
rtfect until the percentage of Black skilled craft work- 
ers approximated the percentages of Blacks in the local 
laU>r force. 

During l l >74, 13 craft trainees were seiected for partic- 
ipation in this program: 7 were Black am 6 were white. 
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Because of the 50% requirement, several white produc- 
tion workers who had bid for admission were rejected 
in favor of less senior Blacks. Thereafter one of the.white 
production workers instituted suit alleging violations of 
Title VII. The district court held that the affirmative ac- 
tion plan violated Title VII. The court of appeals agreed 
with this conclusion, holding that all employment pref- 
erences based on race, including those preferences inci- 
dental to bona fide affirmative action plans, violated 
Title VH's prohibition against racial discrimination- in 
employment. 

The United States Supreme Court reversed this hold- 
ing of the court of appeals. The Court was quick to point 
out the narrowness of its inquiry in the case, however. 



Since the Kaiser-USWA plan does not involve state action, 
this case does not present an alleged violation of the Equal 
Protection Clause of the Constitution. Further, since the 
Kaiser-USWA plan was adopted voluntanly- we are not 
concerned with what Title VII requires or with what a court 
might order to remedy a past proven violation of the Act. 
The only question before us is the narrow statutory issue of 
whether Title VII forbids private employers and unions from 
voluntarily agreeing upon bona fide affirmative action plans 
that accord racial preferences in the manner and for the 
purpose provided in the Kaiser-USWA Plan. 



United Steelworkers of America v. Weber, 99 S.Ct. at 2726. 

In upholding race-conscious affirmative action plans 
of the kind at issue in Weber, the Court relied heavily on 
the legislative history surrounding Title VU. An exami- 
nation of this history demonstrated that Title VII was 
enacted in response to Congress's concern over "the v 
plight of the Negro in our economy." HO Cong. Rec;. 
6548 (remarks of Sen. Humphrey). Blacks had histori- 
cally been relegated to unskilled and semiskilled jobs- 
and with the developments in automation the number of 
such jobs was decreasing. As a consequence, the unem- 
ployment rate of Blacks was increasing, and the relative 
position of the Black worker was worsening. Because of 
these facts it was apparent to Congress that the solution 
to this problem was to open employment opportunities 
for Blacks in occupations that had been traditionally 
closed to them. The Court noted that it was obvious 
from 'the House report accompanying the Civil Rights 
Act that Congress intended private and voluntary af- 
firmative action efforts to play an important part in solv- 
ing this problem. The report recognizes that if the fed- 
eral legislation is to be effective, it must "create an at- 
mosphere conducive to voluntary or local resolution of 
other forms of discrimination." H.R. Rep. No. 914, 88th 
Cong., 1st Sess. (1963) at 18. 

The Court concluded that the language of the act, 
which was intended "as a spur or catalyst to cause 'em- 
ployers and unions to self-examine and to self-evaluate 
their employment practices and to endeavor to elimi- 
nate, so far as possible, the last vestiges of an unfortu- 
nate and ignominious page in this country's history,' 
[could not | be interpreted as an absolute prohibition 
against all private, voluntary, race-conscious affirmative- 
action efforts to hasten the elimination of such vestiges," 
United St coworkers of America v. Weber, 99 S.Ct. at 2728 
(footnotes and citations omitted). 

In holding that Title VII does not coni'.mn all private, 
voluntary, race-conscious affirmative action plans, the 
Court believed it was unnecessary to define in detail the 
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distinction* between permissible and impermissible 
plans. 

It suffices to held that the challenged Kaiser-USWA affirma- 
tive action plan talis on the permissible side of the line. The 
purposes ot the plan mirror those otthe statute Both were 
de.Mgned to break down old patterns of racial segregation 
and hierarchy. Both werv structured "to opt»n employment 
opportunities tor Negroes in occupations which have been 
traditionally closed to them." 

At the same time the plan does not unnecessarily trammel 
the interests of the white employees. The plan does not 
require the discharge of white workers and their replace- 
ment with new Black hires. Nor does the plan create an 
absolute bar to the advancement of white employees; half of 
those trained in the program will be white. Moreover, the 
plan is a temporary measure; it is not intended to maintain 
radii balance, but simply to eliminate a manifest racial im- 
balance. Preferential selection of craft trainees at 
• the plant will end as soon as the percentage of Black 
skilled craft workers in the . . . plant approximates ihe per- 
centage of Blacks in the local labor force. 

United SUrluvrkers of America v, Weber, 99 S.Ct. at 2730 
(footnotes and citations omitted). 

These cases indicate that special programs designed to 
aid formerly underrep resented groups in the achieve- 
ment of equality in education can be instituted provided 
that the benefits of such programs are open to all, re- 
gardless of race or sex. Sec Lau v. Nichols. 414 U.S. 563, 
94 S.Ct. 786 H974). 

Yet the issue may not be the same in the area of sex 
preferences as in the area of race preferences. Recently, 
the Supreme Court stated that gender-based classifica- 



tions that have as their purpose the redressing of socie-_ 
tv's long-standing disparate treatment of< women are 
both constitutional and laudable. Craig v. Borhi. 429 U.S. 
190, 97 S.Ct. 451, 457, n.6 (1976); Kxihn v. Shevin. 416 
U.S. 351, 94 S.Ct. 1734 (1974); Schlesingcr v. Ballard, 4l9 
U.S. 498, 95 S.Ct. 572 (1975), (upholding as constitu- 
tional more stringent standards for promotion in the 
military' for men than for women), and in Regents of Uni- 
versity 'of California v. Bakke, 438 U.S. 265, 98 S.Ct. 2733 
(1978), the Court noted that " [glender-based distinctions 
are less likely to create the analytical and practical prob- 
lems present in preferential programs premised on racial 
or ethnic criteria. . . . Classwide questions as to the 
group suffering previous injury and groups which fairly 
can be burdened are relatively manageable for reviewing 
courts." 98 S.Ct. at 2755. As a result, it can be argued 
that although racial classifications are forbidden, sexual 
classifications, adopted voluntarily to achieve affirma- 
tive action, may be both constitutional and laudable. 

Section 86.3(c) requires a recipient education insti- 
tution to have performed, no later than July 21, 1976, 
a self evaluation of its policies and practices, which shall 
include the evaluation of the institution's policies, the 
modification of any identified policies mat fail to meet 
the mandate of the regulation, and the remedying of*the 
effects of any discrimination that may. have resulted 
from adherence to these policies. Furthermore, the reci- 
pient is required, by section 86.3(d), to maintain on file 
for at least three years, a description of any modifica- 
tions made to its programs and any remedial steps taken 
to remedy the effects of its previous practices. 
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§ 86.4 Assurance Required 



(a) General. Every application for Federal financial assistance 
for any education program or activity shall as condition of its 
approval contain or be accompanied by an assurance from the 
applicant or recipient, satisfactory to the Director, that each 
education program or activity operated by the applicant or reci- 
pient and to which this part applies will be operated in com- 
pliance with this part. An assurance of compliance with this 
part shall not be satisfactory to the Director if the applicant or 
recipient to whom such assurance applies fails, to commit itself 
to take whatever remedial action is necessary in accordance 
with § 86.3(a) to eliminate existing discrimination on the basis of 
sex or to eliminate the effects of past discrimination whether 
occurring prior or subsequent to the submission to the Director 
of such assurance. 

(b) Duration of obligation. 

(1) In the case of Federal financial assistance extended to 
provide real property or structures thereon, such assurance 
shall obligate the recipient or, in the case of a subsequent 
transfer, the transferee, for the period during which the real 
property or structures are used to provide an education pro- 
gram or activity. 

(2) In the case of Federal financial assistance extended to 
provide personal property, such assurance shall obligate th ; 
recipient for the period during which it retains ownership or 
possession of the property. 

(3) In all other cases such assurance shall obligate the reci- 
pient for the period during which Federal financial assistance 
is extended. 

(c) Form. The Director will specify the form of the assurances 
required by paragraph (a) of this section and the extent to 
which such assurances will be required of the applicant's or 
recipient's subgrantees, contractors subcontractors, trans- 
ferees, or successors in interest. 

DISCUSSION 

Section 86.4 provides that every application for federal 
financial assistance must contain an assurance on forms 
specified by the Director that the applicant will operate 
its education program in compliance with Title IX and its 
regulations. Such assurance must also include a com- 
mitment to take whatever remedial action is necessary 
(as recognized through the self-study provided for in 



section 86.3) to eliminate existing discrimination and its 
effects. The duration of this obligation will vary depend- 
ing on the project that is being funded by the federal 
monies: realty, personal property, or the provision of 
other assistance. See subsections 86.4(b), (1), (2) and (3). 

Similar provisions under Title VI have Wen declared 
to be consistent with the act. In Gardner v. State of 
Alabama, Department of Pensions and Security, 385 F.2d 804 
(5th Cir, 1967), the court declared such assurances, as 
well as self- evaluations, "the standard federal-state ar- 
rangement by which the state qualifies for feder- 
al .. . assistance." Gardner v. State of Alabama, Dejiart- 
ment of Pensions and Security, 385 F,2d at 815. "The law is 
also clear that the grant of Federal assistance may be 
upon conditions that are attached to the grant and theac- 
ceptanee by the recipient of the grant to which the condi- 
tions and stipulations are attached creates an obligation 
to perform the conditions on the part of the recipient." 
United States v. Frazcr. 297 F, Supp, 319, 323 (D. Ala, 
1968). Furthermore, in lau v. Nichols. 414 U.S. 563, 94 
S.Ct. 786 (1974), the Supreme Court upheld the rea- 
sonableness, sub silentin, of the requirement that a recipi- 
ent take any measures necessary to effectuate the re- 
quirements of Title VI and its regulations. Imi v. Nichols, 
414 U.S. at 570, 94 S.Ct, at 789. 

The court in Gardner also discussed the legal impact of 
the assurance there at issue. The court concluded that 
the assurance is not a guarantee, but rather merely N a 
commitment of the recipient to use its best efforts to 
eliminate discrimination. In addition, it obligates the re- 
cipient to assume the responsibility for taking reasonable 
steps to eliminate discrimination in the facilities and 
services provided by third parties. This does not mean 
that the recipient must become the enforcer of Title VJ 
(or Title IX) as to third parties. All that is required is that 
the recipient, through negotiation and persuasion, at- 
tempt to change the blatantly discriminatory policies of 
third parties with whom it does business. If such efforts 
do not succeed, then the recipient is to seek alternate, 
acceptable services that are provided in a nondis- 
criminatory manner. Gardner v. State of Alabama, Depart- 
ment of Pensions and Security, 385 F.2d 804 (5th Cir. 1967). 
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§ 86.5 Transfers Of Property 



It a recipient sells or otherwise transfers property financed in 
whole or in part with Federal financial assistance to a transferee 
w hich operates any education program or activity, and *he Fed- 
eral share of the fair market value of the property is not upon 
such sale or transfer properly accounted for to the Federal Gov- 
ernment both the transferor and the transferee shall be deemed 
to be recipients, subject to the provisions of Subpart B. 

DISCUSSION 

Section 86.5 is intended to deal with the problem that 
arises when property, payed for in whole or in part by 
federal monies, is sold or transferred. Under this sec- 
tion, when such property is transferred and the "Federal 
share of the fair market value" is not accounted for to the 
federal government, then both the transferor and the 
transferee will be deemed to be recipients subject to the 
regulations and the act. 
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§ 86.6 Effect Of Other Requirements 



<a) Effect of other Federal provisions. The obligations im- 
posed by this part are independent of, and do not alter, obliga- 
tions not to discriminate on the basis of sex imposed by Execu- 
tive Order 11246, as amended; Sections 799A and 845 of the 
Public Health Service Act (42 U.S.C. § 295h-9 and § 298b-2); 
Title VII of the Civil Rights Act of 1964 (42 U.S.C $ 2(XX)e, et 
*•</.); the Equal Pay Act (29 U.S.C. § 206 and § 206(d) ); and any 
other Act of Congress or Federal regulation. 

(b) Effect Of State or local law or other requirements. The 
obligation to comply with this part is not obviated or alleviated 
by any State or local law or other requirement which would 
render any applicant or student ineligible, or limit the eligibility 
of any applicant or student, on the basis of sex, to practice any 
occupation or profession. 

(c) Effect of rules or regulations of private organizations. The 
obligation to comply with this part is not obviated or alleviated 
by any rule or regulation of any organization, dub r athletic or 
other league, or association which would render any applicant 
or student ineligible to participate or limit the eligibility or par- 
ticipation of any applicant or student, on the basis of sex, in any 
education program or activity operated by a recipient and 
which receives or benefits from Federal financial assistance. 



DISCUSSION 

Section 86.6 is Concerned with the interplay between 
Title IX and other nondiscrimination mandates. Subpart 
(a) provides that the obligations imposed by Title IX are 
independent of and do not alter obligations imposed by 
other statutes and executive orders. This section is fully 
consistent . . ith the clear holdings of the Supreme Court. 
In International Union of Electrical Workers v. Robbing & 
Alwrrs. 429 U.S. 229, 97 S.Ct. 441 (1976), the Supreme 
Court held that the remedies created by the various civil 
rights acts are independent of each other and can be 
pursued separately or concurrently. See also Alexander v. 



Gardner-Denver, 415 U.S. 36, 94 S.Ct. 1011 (1974). As a 
result, an individual who complains of sex bias in- em- 
ployment can pursue both her Title VII and Title IX re- 
medies. In addition, it is possible that practices may vio- 
late students' rights under Title IX and teacher's rights 
under Title VII. See Harrington v. Vandalia-Butler Board of 
Education, 418 F. Supp. 603 (S.D. Ohio 1976), rev'd on 
other grounds, 585 F.2d 192 (6th Cir. 1978), cert, denied, 

U.S 99 S.Ct. 2053 (1979), where the 

court held that providing inferior gymnasium facilities to 
women students gives rise to unequal working condi- 
tions for the female teachers in violation of Title VII. 

Subpart (b) provide ; that compliance w r ith Title IX and 
its regulation cann^* ie avoided by relying on state or 
local laws, which may compel a different result. This 
provision adopts the concept, basic to constitutional law, 
that when federal legislation and state legislation have 
conflicting requirements, the Constitution requires that 
the federal act take precedence. In the area of civil rights, 
this principle has seen thorough consideration in cases 
arising under Title VII that involve state "protective 
laws" restricting the employment opportunities of wo- 
men. Uniformly, the courts have concluded that in such 
instances, the state laws have been supplanted by Title 
VII. Rosenfeld t>. Southern Pacific Company, 444 F.2d 1219 
(9th Cir, 1971); Manning v. General Motors Cor}?., 466 F.2d 
812 (6th Cir. 1972), cert, denied, 410 U.S. 946 (1973). 

Subpart (c) directs this concept of supremacy to con- 
flicts caused by rules and regulations of private organiza- 
tions. It provides that the obligation to comply with Title 
IX is not obviated by any rule or regulation of a private 
organization that mandates discrimination on the basis 
of sex. This is an a fortiori conclusion of subpart 86.6(b), 
and recognizes that two or more individuals cannot, 
through the adoption of a rule or regulation, invalidate 
the public policy represented by Title IX. 
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§86.7 Effect of Employment Opportunities 



The oblige tion to comply with this Part is not obviated or 
alleviated because employment opportunities in any occupation 
or profession are or may be more limited for members of one 
sex than for rr\embers of the other sex. 

DISCUSSION 

Section 86.7 provides that recipients cannot avoid com- 
pliance with Title IX by relying on the fact (or assump- 



tion) that the employment opportunities in any occupa- 
tion or profession are more limited for members of one 
sex than for the other. Therefore, recipients cannot, for 
example, refuse to train women in skilled trades merely 
because the opportunities for the employment of women 
in those trades may be limited. The regulation recog- 
nizes that such limitations are, for the most part, artifi- 
cial and often result from customer preference and em- 
ployer bias. 



§ 86.8 Designation Of Responsible Employee and Adoption of 

Grievance Procedures 



(a) Designation of responsible employee. Each recipient shall 
designate at least one employee to coordinate its efforts to com- 
ply with and carry out its responsibilities under this part, in- 
cluding any investigation of any complaint communicated to 
such recipient alleging its noncompliance with this part or alleg- 
ing any actions which would be prohibited by this part. The 
recipient shall notify all its students and employees of the 
name, office address and telephone number of the employee or 
employees appointed pursuant to this paragraph. 

(b) Complaint procedure of recipient. A recipient shall adopt 
and publish grievance procedures providing for prompt and 
equitable resolution of student and employee complaints alleg- 
ing any action which would be prohibited by this part. 



DISCUSSION 

Section 86.8 is another requirement mandated by the 
regulation that has as its goal the facilitation of com- 
pliance and the prompt correction of complaints under 
Title IX without resort to the federal machinery. Under 
this provision each recipient is required to designate at 
least one employee to Carry out and coordinate the com- 
pliance efforts required by the regulation. The desig- 
nated employee will be responsible for investigating 



complaints of non-compliance in any of the recipient's 
programs. All students and employees are to be in- 
formed of the selected employee's name, office address, 
and telephone number. In furtherance of this provision, 
section 86.8(b) requires all recipients to adopt and pub- 
lish grievance procedures that provide for the prompt 
and equitable resolution of both student and employee 
complaints under Title IX. If this procedure is to achieve 
its goal of avoiding unnecessary resort to the federal 
enforcement agencies, the grievance procedure will have 
to be well publicized and very prompt. This is especially 
so if the procedure is expected to deal realistically with 
problems of employment, covered not only by Title IX, 
but also by Title VII of,the Civil Rights Act of 1964, 

Title VII permits an employee who feels discriminated 
against in employment to file charges of discrimination 
with the Equal Employment Opportunity Commission 
within 180 days of the act of discrimination. If a Title IX 
grievance procedure is going to deter any Title VII fil- 
ings, it will have to be deveh ' .*d with these time con- 
straints in mind, A Title IX p^cedure that takes more 
than 180 days to complete may be bypassed by a griev- 
ant who is raising a claim cognizable under both Title IX 
and Title VII, 



4-i 

45 

ERIC 



§ 86.9 Dissemination Of Policy 



(a) Notification of polity. 

(1) fcaeh recipient shall implement specific and continuing 
steps to notify applicants for admission and employment, 
students and parents of elementary and secondary school 
students, employees, sources of referral of applicants for ad- 
mission and employment, and all unions or professional or- 
ganizations holding collective bargaining or professional 
agreements with the recipient, that it does not discriminate 
on the basis of sex in the educational programs or activities 
which it operates, and that is required by Title IX and this 
part not to discriminate in such a manner. Such notification 
sliall contain such information, and be made in such manner, 
as the Director finds necessary to apprise such persons of 
the protections against discrimination assured them by Title 
IX and this part, but shall state at least that the requirement 
not to discriminate in education programs and activities ex- 
tends to employment therein, and to admission thereto un- 
less Subpart C does not apply to the recipient, and that in- 
quiries concerning the application of Title IX and this part to 
such recipient may be referred to the employee designated 
pursuant to § 86.8, or to the Director. 

(2) Each recipient shall make the initial notification re- 
quired by paragraph (a)(1) of this section within 90 days of 
the effective date of this part or of the date this part first 
applies to such recipient, whichever comes later, which 
notification shall include publication in- (i) Local newspapers; 
(ii) newspapers and magazines operat' by such recipient or 
bv student, alumnae, or alurnni group- ■ Jr or in connection 
with such recipient; and (iii) memoranda or other written 
communications distributed to every student and employee 
of such recipient. 

(b) Publications. 

(1) Each recipient shall prominently include a statement of 
the policy described in paragraph (a) of this section in each 
announcement, bulletin, catalog, or application form which it 
makes available to any person of a type described in parag- 
raph (a) of this section, or which is otherwise used in connec- 
tion with the recruitment of students or employees. 

(2) A recipient shall not use or distribute a publication of 
the tvpe described in this paragraph which suggests, by text 
or illustration, that such recipient treats applicants, students, 
or employees differently on the basis of sex except as such 
treatment is permitted by this part. 

(c) Distribution. Each recipient shall distribute without dis- 
crimination on the basis of sex each publitation described in 
paragraph (b) of this section, and shall apprise each of its ad- 



mission and employment recruitment representatives of the 
policy of nondiscrimination described in paragraph (a) of this 
section, and require such representatives to adhere to such pol- 
icy. 



DISCUSSION 

Section 86. 9 adopts a method by which the individuals 
granted rights by Title IX can be informed of the exist- 
ence of these rights. Consequently, each recipient is re- 
quired to implement "specific and continuing" steps to 
notify applicants for admission and employment, stu- 
dents, parents, unions, professional organizations, and 
other designated individuals that the recipient does not 
and cannot, under Title IX, discriminate on the basis of 
sex in its education programs and activities. Such notifi- 
cation must at least state that the requirement of nondis- 
crimination extends to the recipient's employment prac- 
tices, to its student programs, and to its admissions 
policies (unless otherwise exempt). In addition, the 
notice must provide that inquiries concerning Title IX 
can be referred to the employee appointed pursuant to 
section 86,8, or to the Director of the Office for Civil 
Rights. 

The initial notification under section 86.9(a) was re- 
quired to be made within 90 days of the effective date of 
the regulations (October 21, 1975) or within 90 days after 
the regulations first become applicable to a recipient. 
This notification was to have been published in local 
newspapers, newspapers operated by the recipient or in 
connection with the recipient, and memoranda distri- 
buted to every student and employee of such recipients. 

Similar statements of nondiscrimination are required 
to be included in all announcements, bulletins, catalogs, 
and application forms that are made available to stu- 
dents, employees, or other individuals identified in sec- 
tion 86.9(a)(1). 

This requirement of dissemination extends also to re- 
cruitment representatives of the recipient, who shall be 
apprised of the policy of nondiscrimination mandated by 
the regulations and required to adhere to such policy. 
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Subpart B - Coverage 



Subpart B describes educational institutions that are sub- 
ject to the regulation. In addition, it includes the exemp- 
tions as to the admission practices of certain institutions 
and organizations, as provided for in Title IX. The sub- 



part also describes what a transition plan must contain 
for it to be acceptable to the United States Commissioner 
of Education. 



§86.11 Application 



Except as provided in this subpart, this Part 86 applies to 
every recipient and to each education program or activity oper- 
ated by such recipient which receives or benefits from Federal 
financial assistance. 

DISCUSSION 

Section 86.11 makes it clear that, unless a recipient is 
exempt under the provisions of subpart B, the require- 
ments of the regulations apply to each education pro- 
gram or activity that is operated by that recipient, re- 
gardless of whether that activity actually receives direct 
federal gran's. Case law under Title VI and Title IX have 
established almost uniformly that receipt of any federal 
financial assistance requires all of the recipient's pro- 
grams to be available nondiscriminatorily. See Bob Jones 
University v. Johnson, 396 F. Supp. 597 (D.S.C. \974),aff'd 



sub nam. Bob Jones University v. Roudebush, 529 F.2d 514 
(4th Cir. 1975); Brenden v. Independent School District 742, 
Ml F.2d 1292 (8th Cir. 1973); C/. Cape v. Tennessee Secon- 
dary School Athletic Association, 424 F. Supp. 732 (E.D. 
Term. 1976); Cannon v. University of Chicago, 12 EPD % 
11175 (7th Cir. 1976). But see Stewart v. Neiv York, 44 
U.S.L.W. 2481 (S.D.N.Y 1975) (holding that the admis- 
sion practices of a private university could not be chal- 
lenged under both Title VI and Title IX because of the 
minimal federal financial assistance involved in the con- 
struction of a dormitory; Romeo Community Schools v. 
United States Department of Health, Education and Welfare, 
438 F. Supp. 1021 (E.D. Mich. 1977) 

aff'd F.2d 19 FEP Cases 1720 (6th Cir. 1979) 

(concluding that the "program-specific" language of sec- 
tion 1682, which limits HEW's enforcement power, 
necessarily was a limitation on the scope of section 
1681). 
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§ 86.12 Educational Institutions Controlled By Religious Organizations 



(a) Application. This part does not apply to an educational 
institution which is controlled by a religious organization to the 
extent application of this part would not be consistent with the 
religious tenets of such organization. 

(b) Exemption. An educational institution which wishes to 
claim the exemption set forth in paragraph (a) of this section, 
shall do so by submitting in writing to the Director a statement 
by the highest ranking official of the institution, identifying the 
provisions of this part which conflict with a specific tenet of the 
religious organization. 



DISCUSSION 



Section 86 12(a) merely restates the general statutory 
exemption found in Section 1681(a)(3). No similar 
exemption exists in Title VI. In fact, in Bob Jones Univer- 
sity v johnson, 3% F. Supp. 597 (D.5.C. 1974), a/fd sub 
nnm. Bob Jones University v. Roudebush, 529 F.2d 514 (4th 



Cir. 1975), it was argued by the university that its policy 
of not admitting blacks was religiously based and not 
subject to challenge under Title VI. The court, in dealing 
with this argument, stated that "[tjhere is no judicial 
support for the . T . asserted principle that religiously 
based racism is-immune from the prescriptions of con- 
stitutional law." Bob Jones University v. Johnson, 396 F.- 
Supp. at 605, n. 28. 

Section 86.12(b) provides the procedure by which an 
educational institution, wishing to claim this exemption, 
may do so. The claimant is required to submit in writing 
to the Director a statement from the highest ranking offi- 
cial of the institution, which identifies both the provi- 
sions of the regulations that create the conflict and the 
specific tenet of the religious organization that is being 
followed by the institution. This procedure is consistent 
with similar practices that? relate to the claiming of tax 
exempt status by such religious institutions. See section 
501(d) of Internal Revenue Code (1976). 
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§ 86.13 Military And Merchant.Marine Educational Institutions 



This part does not apply to an educational institution whose 
primary purpose is the training of individuals for a military 
service of Ihe United States or for the merchant marine. 



DISCUSSION 

This provision merely restates the statutory exemption 
in section 1681(1 )(4). However, this .does not mean that 
the military academics of the United States can exclude 
women with impunity. In Edwards v. Schlcsingcr, 377 F. 
Supp. 1C&1 (D.C. 1974), suit was brought challenging as 
unconstitutional the failure of the United States Air 
Rorce Academy and the United States Naval Academy to 



consider women for appointment. The district court con- 
cluded that because women in the United States Armed 
Forces are not assigned to active combat roles, it was 
reasonable to limit the admission to these institutions to 
men. On appeal, this decision was reversed and re- 
manded to the trial court for a more thorough analysis of 
the problem. 509 F.2d 508 (D.C. Cir. 1974). In so doing 
the court of appeals recognized that not all individuals 
who attend the academies are assigned to active combat 
roles. This being the case, the court was directed to con- 
sider the appropriateness of allowing women equal ac- 
cess to the academies only to the extent that they trained 
officers for noncombat roles. 



§ 86.14 Membership Practices Of Certain Organizations 



(a) Social fraternities and sororities. This part does not apply 
to the membership practices of social fraternities and sororities 
which are exempt from taxation under Section 501(a) of the 
Internal Revenue Code of 1954, the active membership^! which 
consists primarily of students in attendance at institutions of 
higher education. 
, (b) YMCA, YWCA, Girl Scouts, Boy Scouts and Camp Fire 
Girls. This part does not apply to the membership practices of 
the Young Men's Christian Association, the Young Women's 
Christian Association, the Girl Scouts, the Boy Scouts and 
Camp Fire Girls. 

(c) Voluntary youth service organizations. This part does 
not apply to the membership practices of voluntary youth ser- 



vice organizations which are exempt from taxation under Sec- 
tion 501(a) of the Internal Revenue Code of 1954 and rb? mem- 
bership of which has been traditionally limited to members of 
one sex and principally to persons of less than nineteen years of 
age. 



DISCUSSION 

■ Section 86.14 merely restates the statutory exemptions 
that appear in section 1681(a)(6). 



§•86.15 Admissions 



(a) Admissions to educational institutions prior to June 24, 
1973. are not covered by this part. 

(b) Administratively separate units. For the purposes only of 
this section, §§ 86.15 and 86.16, and Subpart C, each adminis- 
tratively separate unit shall be deemed to be an educational 
institution. 

(c) Application of Subpart C. Except as provided in parag- 
raphs (c) and (d) of this section, Subpart C "applies to each 
recipient. A recipient to which Subpart C applies shall not dis- 
criminate on the basis of sex in admission or recruitment in 
violation of that subpart. 

(d) Educational institutions. Except as provided in paragraph 
(e) of this section as to recipients which are educational institu- 
tions, Subpart C applies only to institutions of vocational edu- 
cation, professional education, graduate higher education, and 
public institutions of undergraduate higher education. 

(e) Public institutions of undergraduate higher education. 
Subpart C does not apply to any public institution of under- 
graduate higher education which traditionally and continually 
from its establishment has had a policy of 'admitting only stu- 
dents of one sex. 



? DISCUSSION 

Section 86.15 restates the provisions found in section 
1681(a)(2) and (5). As provided for in the act, the admis- 
sions policies of all educational institutions were exempt 
from coverage until June 23, 1973, one year after the 
enactment of Title IX. 

Section 86.15(c) provides that, those institutions not 
exempt as to admissions by the act are covered for all 
purposes and that any institution covered by subpart C 
of the regulation shall not discriminate on the basis of 
sex in its admission or recruitment policies. 

Section 86.15(d), in conjunction with section 86.15(c), 
restates.'the statutory requirements of section 1681(a)(1). 

Section 86.15(e) restates the statutory exemption as to 
admissions that public institutions of undergraduate 
higher education were granted by section 1681(a)(5). 
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§ 86.16 Educational Institutions Eligible To Submit Transition Plans 



(a) Application. This section applies to each .educational in- 
stitution, to which Subpart C applies which: 

(1) Admitted only students of one sex as regular students 
as of June 23, 1972;'or 

(2) Admitted only students of one sex as regular students 
as of June 23, 1965, but thereafter admitted as regular stu- 
dents, students of the sex not admitted prior to June 23, 1965. 

(b) Provision for transition plans. An educational institution 
-to which this section applies shall not discriminate on the basis 
of sex in admission or recruitment in violation of Subpart C 
unless it is carrying out a transition plan approved by the 
United States Commissioner of Education as described in 
§ 86.17, which plan provides for the elimination of such dis- 
crimination by the earliest practicable date but in no event later 
th<m June 23, 1^79. 



DISCUSSION 

Sections 86.16 and 86.17, relating to the submission of 
transition plans, will affect .relatively few institutions. 
Section 86.16 describes the institutions subject to sub- 
part C of the regulation, which are eligible to submit 
such" plans. Subpart 86.16(b) provides that if an educa- 
tional institution , that is eligible to submit a transition 
plan fails to do so as described in Section 86.17, then that 
educational institution must not discriminate on the 
basis of sex in admission or recruitment to its program of 
study. 



§ 86.17 Transition Plans 



(a) Submission of plans. An institution to which § 86.15 
applies and which is composed of more than one administra- 
tively separate unit may submit either a single transition plan 
applicable to all such units, or a separate transition plan appli- 
cable to each such unit. 

(b) Content of plans. In order to be approved by the United 
States Commissioner of Education, a transition plan shall: 

(1) State the name, address, and Federal Interagency 
* Committee on Education (FICE) Code of the educational in- 
stitution submitting such plan, the administratively separate 
units to which the plan is applicable, and the name, address, 
and telephone number of the person to whom questions con- 
cerning the plan may be addressed. The person who submits 
the plan shall be the chief administrator or president of the 
institution, or another individual legally authorized to bind 
the institution to all actions set forth in the plaiV 

(2) State whether the educational institution or administra- 
tively separate unit admits students of both sexes, as regular 
students and, if so, when it began to do so. 

(3) Identify and describe with respect to the educational 
institution or administratively separate unit any obstacles to 
admitting students without discrimination on the basis of 
sex. 

(4) Describe in detail the steps necessary to eliminate as 
soon as practicable each obstacle so identified and indicate 
the schedule for taking these steps and the individual directly 
responsible for their implementation. 

(5) Include estimates of the number of students, by sex, 
expected to apply for, be admitted to, and enter each class 
during the period covered by the plan. , 

(c) Nondiscrimination. No policy or practice of a recipient to 
which § 86. 16 applies shall result in treatment of applicants to or 
students of such recipient in violation of Subpart C unless such 
treatment is necessitated by an obstacle identified in paragraph 
(b)(3) of this section and a schedule for eliminating that obstacle 
has been provided as required by paragraph (b)(4) of this sec- 
tion. 



(d) Effects of past exclusion. To overcome the effects of past 
exclusion of students on the ba*sis of sex, each educational in- 
stitution to which § 86.16 appltes shall include in its transition 
plan, and shall implement, specific steps designed to encourage 
individuals of the previously excluded sex to apply for admis- 
sion to such institution. Such steps shall include instituting 
recruitment programs which emphasize the institution's com- 
mitment to enrolling students of the sex previously excluded. 



DISCUSSION 



Section 86.17 details what a transition plan must contain 
to be approved by the United States Commissioner of 
Education. Such plans must be submitted by the chief 
administrator or president of the institution or another 
individual authorized to bind the institution, must state 
whether the institution admits students of both sexes, 
must identify any obstacles to admitting students with- 
out discrimination on the basis of sex, and must describe 
in detail the steps necessary to eliminate each such ob- 
stacle so identified. A schedule must be devised for the 
eradication of obstacles to achieving coeducation.- 

Section 86.17 provides that the institution operating 
under a transition plan may- not treat students dif- 
ferently on the basis of sex in its admissions program 
unless such treatment is necessitated by an obstacle that 
was identified in the transition plan and a schedule for 
eliminating that obstacle has b^en developed. - 

Section 86.17(d) imposes on institutions submitting 
transition plans the duty to take affirmative steps to en- 
courage individuals previously excluded from the in- 
stitution because of their sex to apply for admission to 
such institution. 
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Subpart C - Discrimination on the Basis of Sex in- Admission and Recruitment 

• Prohibited 



Subpart C sets forth the prohibitions, both general and 
specific, in the area of admissions and recruitment, 



§ 86,21 

(a) GtTKTa!. NJo person shalfifon the basis of sex, be denied 
admission, or be subjected to discrimination in admission, by 
any recipient to which this subparrapplies, except as provide^ 
in §§ 8ful6 and 86.17. 

(b) specific prohibitions. 

( 1 ) ! : Jn determining whether a person satisfies any policy or 
criterion for admission, or in making any offer of admission, a 
recipient to whirh this Subpart applies shall not: 

(i) Give preference to one person over another on the 
basis of sex, by ranking applicants separately on such basis, 
or otherwise; 

(ii) Apply numerical limitations upon the number or 
proportion of persons of either sex who may '»e admitted; 
or 

(iii) Otherwise treat one individual differently from 
another on the basis of sex. 

(2) A recipient shall not administer or operate any test or 
other criterion for admission which has a disproportionately 
adverse effect on persons on the basis of sex unless the use of 
such test or criterion is shown to predict validly success in the 

« education program or activity in question, and alternative 
tests or criteria which do not have such a disproportionately 
adverse effect are shown to be unavailable. 

(c) Prohibitions relating to marital or parental status. In de- 
termining whether a person satisfies any policy or criterion for 
admission, or in making any offer of admission, a recipient to 
which this subpart applies: 

(1) Shall not apply any rule concerning the actual or p(f : 
tential parental, family, or marital status of a student or appli- 
cant which treats persons differently on the basis of sex; 

(2) Shall not discriminate against or exclude any person on 
the basis of pregnancy, childbirth, termination of pregnancy, 
or recovery therefrom, or establish or follow any rule or prac- 
tice which so discriminates or excludes; 

(3) Shall treat disabilities related to pregnancy, childbirth, 
termination of pregnancy, or recovery therefrom in the same 
manner and under the same policies as any other temporary 
disability or physical condition; and 

(4) Shall not make pre-admission inquiry as to the marital 
status of an applicant for admission, including whether such 
applicant is "Miss" or "Mrs." A recipient may make pre- 
admission inquiry as to the sex of an applicant for admission, 
but only if such inquiry is made equally of such applicants of 
both sexes and if the results of such inquiiy are not used in 
connection with discrimination prohibited by this part. 



DISCUSSION 

Section 86.21 contains the prohibitions relating to the 
admission practices of institutions covered by the act. 
For a discussion of those institutions covered by Ti'tle 
IX, sec TITLE IX: THE STATUTE, Section-By-Section 
Analysis, supra at 21. It does net cover institutions 



Admission 

going through transition as provided foi y sections 
86.16 and 86.17. 

Section 86.21(b) lists the.sperific practices prohibited 
by the regulation. They include" not only facially dis- 
criminatory practices — applying different standards for 
admission to the sexes — but also practices that may ap- 
pear neutral, but which have a disparate impact on one 
of the sexes. The regulation does not, of course, prohibit 
educational institutions from using policies or criteria for 
admission, but merely requires that whatever standards 
are used, they be nondiscriminatory on the basis of sex. 

Sections 86.21(b)(l)(i) and (ii) prohibit the ranking of 
applicants separately on the basis of sex to give prefer- 
ence to individuals of one sex over another, and the 
application of numerical limitations on the number of 
persons of either sex who may be admitted. Practices of 
this kind were the subject of litigation in Berkehnan v. San 
Francisco Unified School District, 501 F.2d 1264 (9th Cir. 
1974), and Bray ik Lee, 337 F. Supp. 934 (D. Mass. 1972). 
In Berkehnan, female students who sought entry to one of 
the school district's comprehensive, college-preparatory 
high schools challenged as unconstitutional the applica- 
tion of higher admission requirements for girls (3.25 av - 
erage) than for boys (3.0 average). The school district 
asserted that the policy was designed to produce an 
equal distribution of boys and girls at the school. Al- 
though the court noted that section 1681 did not extend 
to the admission practices of public secondary schools (§ 
1681(a)(1)), it concluded that this omission "indicates 
nothing more than that Congress did not know the 
manner, extent, or rationale of separate education below 
the college level, and could not anticipate the effect of a 
prohibition upon such single-sex schools," Berkclman v. 
San Francisco Unified School District, 501 F,2d at 1269, and 
held that the grouping of applicants by sex and use of 
higher admission standards for female than for male ap- 
plicants violated the Equal Protection Clause of the Four- 
teenth Amendment. 

Similarly, the Court in Bray concluded that the use of 
separate and different standards for admission of boys 
and girls to the sex-segregated Boston Latin Schools 
constituted a violation of the Constitution. (For a further 
discussion, see THE STATUTE, Section-By-Section 
Analysis, § 1681.) 

Section 86,21(b)(2) prohibits a recipient from using 
any test or criterion for admission that has a dispropor- 
tionately adverse effect on persons on the basis of sex 
unless such test has been shown to predict validly suc- 
cess in the education program, and no alternative test, 
which does not have such an impact, is available. This 
provision merely restates the principle, announced by 
the Supreme Court in the employment context, that 
"practices which are fair in form, but discriminatory in 
operation," are invalid unless they can be shown to be 
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valid predators of success in the program and that no 
less onerous means exists to select those persons who 
can succeed. Griggs v. Duke Power Co., 410 U.S. 424, 91 
S.Ct. 849 (1971)VFor further discussion of the Griggs 
principle, see THE CONCEPT OF DISCRIMINATION, 
The Reality, supra at 14. 

Section 86.21(c) prohibits a recipient from making its 
decisions on admission based on sex-differentiated 
standards related to marital or parental status. Section 
86.21(c)(1) requires that any rule used by an institution 
that considers the actual or potential parental status of 
an applicant or student relevant must be applied to all 
students, without regard to the se* of the applicants 
Thus a school could not exclude from consideration for 
admission women who plan to become mothers and at 
the same time admit men who plan to become fathers. 
Section 86.21(c)(2) recognizes that if a recipient should 
apply a standard for admission that uses pregnancy or 
pregnancy- related matters as an exdusionary device, 



such a standard is the functional equivalent of sex and, 
therefore, is prohibited. Similarly, use of any character- 
istic unique to one sex as a standard for admission will 
be in violation of this regulation. Although there have 
been no reported cases dealing with admission policies 
that use sex-linked characteristics (e.g., pregnancy), 
numerous cases have arisen that penalize students and 
teachers in the enjoyment of education and the right to 
employment. These cases are discussed under § 86.40 as 
to students and § 86.57 as to teachers. 

Section 86.21(c)(4) prohibits any preadmission inquiry 
as to the marital status of an applicant. Therefore, re- 
questing that applicants designate Mr., Ms., Miss, and 
Mrs. will result in a violation of this section of the regula- 
tions. This section also provides that any inquiry into the 
sex of an applicant must be pursuant to a rule, not only 
equally applied, but neutral in its effect. Such inquiry 
cannot, however, be used to achieve an otherwise pro- 
hibited end. 
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§ 86.22 Preference In Admission 



A recipient to which this subpart applies shall not give pref- 
erence to applicants for admission, on the basis of attendance at 
any educational institution or other school or entity which ad- 
mits as students or predorninatly members of one sex, if the 
giving of such preference has the effect of discriminating on the 
basis of sex in violation of this subpart. 

DISCUSSION 

Section 86.22 provides that a recipient shall not give 
preference to applicants for admission because such, ap- 
plicants attended any institution or entity that limits its 
enrollment totally or predominantly to students of one 
sex, if the result of this practice would be to discriminate 
on the basis ot sex. This regulation merely recognizes 
that it is not sufficient for an institution to abandon fa- 
cially discriminatory policies if as their replacement the 
institution adopts the discriminatory policies of a third 
party. whethVr that party is an educational institution or 
another "entity." 

•A developing problem in this area may result from the 
policy or some institutions to give admissions preference 
to veterans. Because less than 2% of the veterans in the 
United States are women (resulting from a congression- 
ally imposed quota), such a practice could have the effect 
of discrimination based on sex. just such a question has 
been raised in the public emplovment sphere, in Feenext 
r. I'l'mriftiHtTi'if/f/i i w Massachusetts. -151 F. Supp. 143 (D. 
Mass. 1^78). nv'ii sub nom. Personnel Administra'or of Mas- 
sachusetts v. Fenny. U.S. 99, S.Ct. 2282 

(1979), a three-judge court declared that :he Mas- 
sachusetts veteran's preference statute granting prefer- 

/ 



ence in public employment violates the Equal Protection 
Clause of the Fourteenth Amendment. Although the 
court concluded that the statute was not facially dis- 
criminatory, it did find that it was not impartial or neu- 
tral because of its impact on the opportunities of women. 
Persuasive to the court was that the statute effectively 
tied women's employment opportunities to the dis- 
criminatory admission standards of the Armed Forces, 
and that service in the military bore no demonstrable 
relationship for civilian public service. 

The Supreme Court disagreed. The Court reiterated 
its earlier holdings that when a neutral law has a dispa- 
rate impact on a group that has historically been the 
victim of discrimination, an unconstitutional purpose 
may be at work. However, a mere showing of disparate 
impact, no matter how severe, does not end the inquiry 
but is rather the starting point for the application of a 
two-fold test "The first question is whether th? statut- 
ory classification is indeed neutral in the sense that ii is 
not gender-based. If the classification itself, covert or 
overt, is not based upon gender, the second question is 
whether the adverse effect reflects invidious gender- 
based discrimination." Personnel Administrator of Mas- 
sachusetts v. Feenei/. U.S. 99 S.Ct. at 2293. 

Applying this test to the facts before it, the Court con- 
cluded that the Massachusetts scheme was not uncon- 
stitutional. "[NJothing in the record demonstrates that 
this preference for veterans was originally devised or 
subsequently re-enacted because it would accomplish 
the collateral goal of keeping women in a stereotypic and 
predefined place in the Massachusetts Civil Service." 
Personnel Administrator of Massachusetts v. Feeney. 
U.S. 99 Sc. Ct. at 2296. 
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§ 86.23 Recruitment 



(a) Nondiscriminatory recruitment. A recipient to which this 
subpart appiies shall not discriminate 6n the basis of sex in the 
recruitment and admission of students. A recipient may be re- 
quired to undertake additional recruitment efforts for one sex as 
remedial action pursuant to § 86.3(a), and may choose to under- 
take such efforts as affirmative action pursuant to § 86.3(b). 

(b) Recruitment at certain institutions. A recipient to which 
this subpart applies shall not recruit primarily or exclusively at 
educational institutions, schoois or entities which admit as stu- 
dents only or predominantly members of one sex, if such ac- 
tions have the effect of discriminating on the basis of sex in 
violation of this subpart. 



DISCUSSION 

Section 86.23, covering recruitment and admissions, 
provides that recipients shall not discriminate on the 
basis of sex in recruitment or admissions. Because the 
two are clearly linked, the regulation covers the recruit- 
ment efforts of the institutions, realizing that nondis- 
criminatory admission policies will be ineffective if, 
through the recruitment process, the pool of applicants 
is predominantly one sex. 

An example of this interreL:ionship is presented by 
Meredith v. Fair, 298 F.2d 696 (5th Cir. 1962). In Meredith, 
the plaintiff was seeking admission to the all-white Uni- 
versity of Mfs'sissippi. One of the policies used by the 
university as part of its admissions procedure was the 
requirement that all applicants for admission furnish 
alumni certificates relating to the applicant's moral 
character. There had never been a Black graduate of the 
University of Mississippi. The Black plaintiff/applicant 



was unable to meet this condition. The court declared 
the polio ( the university to be u neons ititutional as it 
effectivel) jarred all qualified Black students from ad- 
mission, although imposing no burden on qualified 
white students. Furthermore, because of traditional so- 
cial barriers, the court found it unlikely, if not impossi- 
ble, that any Black would receive the requisite number of 
recommendations for admission. This limitation 
amounted to discrimination not only in admissions, but 
in recruitment as well. t 

Section 86.23 also recognizes that institutions that fol- . 
low their traditional modes of recruiting students may 
violate Title IX. As a consequence, in a vein similar to 
that taken in section 86.22, institutions are prohibited, 
by section 86.23(b), from recruiting primarily or exclu- 
sively at institutions orentities that are solely or predom- 
inantly members of one sex if such actions result in dis- 
crimination. This is not . to say that institutions may 
never recruit at singie-sex institutions. If they do so, 
however, they will have to be certain that an effort is 
made to minimize the effect of the recruiting on their 
pool of applicants. Thus section 86.23(a) provides that an 
institution may adopt practices intended to overcome 
the discriminatbry effects of its previous recruitment ef- 
forts (pursuant to section 86.3(a)), or pursuant to section 
86.3(b), it may choose to make such special efforts as a 
form of affirmative action. These efforts can include re- 
cruitment programs directed at interesting the formerly 
underrepresented sex in the institution, and programs 
intended to make the institution's education offerings 
broader in scope to draw more applicants of the under-,, 
represented sex. See Regents of The University of California 
v. Eakke, 438 U.S. 265, 98 S.Ct. 2733 (1978). 
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Subpart D - Discrimination on the Basis of Sex in Education Programs and Activities 

Prohibited 



Subpart D contains the general rules covering educa-.- 
tituial programs and activities. They cover all programs, 
including academic, research, and extracurricular ac- 
tivities; housing; facilities; course offerings; counseling; 
financial assistance; employment opportunities ot stu- 
dents; health services; and athletics. The regulation does 
not cover the use of particular textbooks. Consistent 
throughout the subpart is the belief that all educational 
insti'.utinrr receiving federal financial assistance, includ- 



ing those exempt as to admissions, must provide all stu- 
dents an equal opportunity to benefit from and partici- 
pate in all programs and activities sponsored or otu n d 
by the recipient. As a consequence, where it seems that 
the mere extension of *xisting programs to women may 
not result in equity, the regulation -equires add'-.or.al 
considerations to guarantee equal educational oppor- 
tunities. 



§ 86.31 Education Programs Ana Activities 



{a) (ieneral. Kxcept as provided elsewhere in this part, no 
person shall, un the basis of sex, be excluded from participation 
in. he denied tne benefits of, or be subjected to discrimination 
under anv academic, extracurricular, research, occupational 
training, or other education program or activity operated by a 
recipient which receives or benefits from Federal financial as- 
sistance. This subpart docs not apply to actions of a recipient in 
connection with admission of its students to an education pro- 
gram nr activity of (1) a recipient to which Subpart C does not 
applv, or (2) an entity, not a recipient, to which Subpart C 
would not apply if the entity were a recipient. 

(b) Specific prohibitions. Except as provided in this subpart, 
in providing anv aid, benefit, or service to a student, a recipient 
shall not, on the basis of sex: 

( 1) Treat one person differently from another in determin- 
ing whether such person satisfies any requirement or condi- 
tion for the provision of such aid, benefit, ;>r service; 

(2) Provide different aid, benefits, or services nr provide 
aid, benefits, or services in a different manner: 

(3) Deny anv person anv such aid, benefit, or service; 

(4) Subject anv person to separate or different rules of be- 
havior, sanctions, or other treatment; 

(5) Discriminate against any person in the application of 
anv rules of appearance; 

(6) Applv any rule concerning the domicile or residence of 
a student or applicant, including eligibility for in-state fees 
and tuition; 

(7) Aid or perpetuate discrimination against any person by 
providing significant assistance to any agency, organization, 
or person which discriminates on the basis of sex in providing 
any aid, benefit or service to students or employees; 

(8) Otherwise limit any person in the enjoyment of any 
right, privilege, advantage or opportunity. 

(c) Assistance administered by a recipient educational in- 
stitution to study at a foreign institution. A recipient educa- 
tional institution may administer or assist in the administration 

'of scholarships, fellowships, or other awards established by 
foreign or domestic wills, trusts, or similar legal instruments, or 
by acts of foreign governments and restricted to members of 
one sex, which are designed to provide opportunities to study 
abroad, and which are awarded to students who are already 
matriculating at or who are graduates of the recipient institu- 
tion, Prwided. a recipient educational institution wlach ad- 
ministers or assists in the administration of such scholarships, 
fellowship, or other awards which are restricted to members of 
one sex provides, or otherwise makes available reasonable op- 
portunities for similar studies for members of the other sex. 
Such opportunities mav be derived from either domestic or 
foreign sources. 

(d) Programs not operated by recipient. 

(1) This paragraph applies to any recipient w hich requires 
participation by any applicant, student, or employee in any 



education program or activitv not operated wholly by such 
recipient, or which fai ilitate>. permits or considers such par- 
ticipation as part of or equivalent to an education program or 
activitv operated bv such recipient, including participation in 
educational consortia and inoperative employment and 
student- teaching assignments. 
(2) c uch recipient: 

(i) Shal 1 develop and implement a procedure designed to 
assure itself that the operator or sponsor of such other educa- 
tion program or activity takes no action affecting any appli- 
cant, student, or employee of such recipient which this part 
would prohibit such recipient from taking; and 

(ii) Shall not facilitate, require, permit, or consider such 
participation it such action occurs. 



DISCUSSION 

Section 86.31 contains the general and specific prohibi- 
tions relating to the treatment of students in education 
programs and activities. Section 86.31(a) particularizes 
the general statements concerning coverage four m the 
statute and in section 86.11 of the regulations. It is here 
made clear that education programs are intended to in- 
clude extracurricular activities. As the court said in Davis 
: . AlivA, 344 F. Supp. : u S, 32 Ohio Misc.- 43 (N O. 
Ohio 1972), "extracurricular activities are, in the best 
modern thinking, an integral and complementary part of 
the total school program. Brown v. Hoard of Liim'sUon, 347 
U.S. 483, 493 (1954)." Sec aho Cortimui v. Chonkc, 313 F. 
Supp. 953 (N.D. Ohio 1969). Furthermore, this section 
points out that although the admission policies of certain 
institutions mav be exempt from the act, the institutions' 
programs offered after admission must be available on a 
nondiscriminatory basis. 

Section 86.31(b) contains categories of specific prohibi- 
tions relating to the provision of any aid, benefit, or 
service to a student. Expressly prohibited are practices 
that are based on sex am, apply differing standards tor 
determining eligibility for any aid, benefit, or service. Cf. 
Bcrkclman v. San Francisco Unified School District, 301 i 2d 
1264 (9th Cir. 1974), (denying such ate, benefit or ser- 
vice, or providing such aid, benefits, or services in a 
different manner). As the court concluded in C.ir,/>,v> v. 
State of Alabama . Department of Pension* and Security. 38? 
F.2d 804 (nth Cir. 1967), compliance with Title VI cannot 
be met by providing separate health care facilities, 
equallv funded, but segregated on the basis of race. 
" [The | discrimination prohibited by [Title VI ] purely in- 
cludes the practice of providing services to Negroes and 
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whites on a separate but equal basis solely on the basis of 
race. Gardner v. State of Alabama. Department of Petition* 
and Security, 385 F.2d at 816. 

Furthermore, Section 86.31(b) prohibits the applica- 
tion of separate rules of behavior, sanctions, and ap- 
pearance to individuals based on sex. The only case to 
date to discuss the scope of this portion of the regulation 
is7ri7ifi\ Perritt, 391 F. Supp. 171 (5.D. Miss. 197?). In 
Trent, a male high school student sought to challenge 
under Title IX the school grooming regulation that pro- 
hibited male students from wearing hair below the ear- 
lobe or over the collar. The court concluded that al- 
though such a regulation does treat boy's hair differently 
from girl's hair, this is not discrimination within the 
purv iew of Title IX and Section 86.31 of the regulations: 

Without giving into the Congressional history of this section 
it is quite plain, in the growing awareness of women's 
emergence in every day life to a status compatible with that 
of men. that Congress intends federal financial assistance to 
be available to girls as mucrTas to boys under any education 
program or activity. This does not require that the recipient 
erase all differences between the sexes. If the word "appear- 
ance" in the . . . HEW regulations . . . means grooming 
and proposes to erase all outside physical distinctions be- 
tween the sexes, it aims at a ridiculous result, one of 
stereotvping both sexes into one, with little relation to the 
purpose of the federal funding. 

Section 86.31(b)(6) relates to rules concerning domicile 
or residence for purposes of instate tuition and fees, re- 
quiring such rules to be nondiscriminatory in applica- 
tion. This result also has been mandated under the Con- 
stitution. In Samuel v. University of Pittsburgh, 37 j F. 
Supp, 1119 (W.D. Pa. 1974), married female students 
challenged a rule providing that the domicile of a wife 
was presumed to be that of her husband. Although this 
presumption could be rebutted, only married women 
were subject to this procedure. Thus, the school pre- 
sumed mat a woman married to an out-of-state resident 
is herself an out-of-state resident, but a man married to 
an out-of-state resident was not presumed to be an out- 
of-state resident. In ruling on the allegation of sex dis- 
crimination, the court found that the rules as adminis- 
tered and promulgated were violative of the equal pro- 
tection cLru ic of the Fourteenth Amendment and, there- 
fore, were void and unenforceable. 



Section 86.31(b)(7) concludes that the provision by a 
recipient of significant assistance to any agency, organi- 
zation, or person that discriminates on the basis of sex 
perpetuates or aids discrimination in violation ot Title 
IX. Exempt from this section's coverage are organiza- 
tions and activities that were the subject of the 1976 
amendments to Title IX— Boys State and Girls State. In 
a letter to the National Federation of Business and Pro- 
fessional Women's Clubs, former Director Gerry pro- 
vided examples "in which the interrelationship of an 
organization and a school is such that discriminatory 
policies and practices of the organizations can be attrib- 
uted to the school": 

1. providing meeting rooms only So student groups 
that meet certain standards and are recognized ' 

2. making available the school's mail service 

3. providing space in the catalog 

4. making available free or discounted computer time 

5. providing special recognition for members 

6. providing or requiring a faculty sponsor 

(as reported in Oh Campus With Women. Number 14, 
June 1976, the newsletter of the Project on the Status and 
Education of Women of the Association of American 
Colleges). 

Section 86.31(c) permits educational institutions to 
administer sex-restricted scholarships that are estab- 
lished by a foreign or domestic will, trust, or other legal 
instrument, and that are awarded to students already 
matriculating at or who are graduates of the recipient, 
provided that the recipient institution makes available 
reasonable opportunities for similar awards for members 
of the other sex. 

Section 86.31(d) is directed at the participation of a 
recipient in a cooperative venture with a third party that 
may result in discrimination based on sex. Institutions 
that require or permit students and employees to par- 
ticipate for credit in programs not directly operated by 
that institution must develop a procedure for assuring 
itself that this other'program is not operated in a manner 
which, if done by the recipient, would violate Title IX. If 
a rerpient discovers that such program is being oper- 
ated in a discriminatory manner, it must no longer par- 
ticipate in such activity. 
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§ 86.32 Housing 



(a) Generally. A recipient shall not, on the basis of sex, apply 
different rules or regulations, impose different fees or require- 
ments, or offer different services or benefits related to housing, 
except as provided in this section (including housing provided 
only to married students). 

(b) Housing provided by recipient. 

(1) A recipient may provide separate housing on the basis 
of sex. 

(2) Housing provided by a recipient to students of one sex, 
when compared to that provided to students of the other sex, 
shall be as a whole: 

(i) Proportionate in quantity to the number of students 
of that sex applying for such housing; and 

(ii) Comparable in quality and cost to the student. 

(c) Other housing. 

(1) A recipient shall not, on the basis of sex, administer 
different policies or practices concerning occupancy by its 
students of housing other than provided by such recipient. 

(2) A recipient which, through solicitation, listing, ap- 
proval of housing, or otherwise, assists any agency, organiza- 
tion, or person in making housing available to any of its stu- 
dents, shall take such reasonable action as may be necessary 
to assure itself that such housing as is provided to students of 
one sex, when Compared to that provided to students of the 
other sex, is as a whole: 

(i) Proportionate in quantity and 

(ii) comparable in quality and cost to the student. 

A recipient may render such assistance to any agency, or- 
ganization, or person which provides all or part of such hous- 
ing to students only of one sex. 

DISCUSSION 

Section 86.32 implements section 1681 within the con- 
straints of section 1686. Although section 1686 provides 
that coeducational housing is not required by the act, it 
does not exempt all living facilities from the act's cover- 
age. Housing, if provided, must be equally accessible to 
both sexes and comparable in quality and cost, 

Section 86.32(a) is the general prohibitory' section and 
requires that recipients treat their beneficiaries (stu- 
dents) without sex bias in the area of housing. As a 
result, recipients are not, on the basis of sex, to adopt 
varying rules or regulations (e.g., rules regarding curfew 
hours), impose different fees or requirements, or offer 
different services or benefits related to housing (e.g., 
housekeeping services). 

Although no cases are reported that arise under Title 
IX in the area of housing, numerous housing cases have 
been litigated that raise constitutional issues. Several of 
these cases concern only the question of whether or not 
an educational institution can, within the confines of the 
constitution, impose rules and regulations governing all 
students. In general, it has been established that as long 
as the regulation is rationally related to some legitimate 
state interest, it is constitutional. Pratz v. Louisiana 
Polytechnic Institute, 316 F. Supp. 872 (W.D. La. 1970), 
aff'd. 401 U.S. 1004, 91 S.Ct. 1252 (1971) (rule requiring 



residence in dormitories for all students held reasona- 
ble): Poynterv. Dreydahi, 359 F. Supp. 1137 (W.D. Mich. 
1973} (rule requiring all single undergraduate students to 
live in residence hall upheld); Prostrollo v. University of 
South Dakota, 507 F.2d 775 (8th Cir. 1974) (university can 
require all freshman and sophomores to live in univer- 
sity housing); Bynes v. Toll, 512 F.2d 252 (2nd Cir. 1975) 
(university can limit married students' suites to students 
without children because of potential fire hazard). 

Where the regulations cover only students of one sex, \ 
however, the courts have not been so quick to uphold 
their validity. In Mollere v. Southeastern Louisiana College, 
304 F. Supp. 826 (E.D. La. 1969), the court concluded 
that requiring unmarried women students under 21 
years of age who were not living with their parents or 
with a close relative to live in residence halls was to 
make the kind of irrational choice prohibited by the Con- 
stitution. The sole justification established for the rule in 
Mollere was to increase the revenues of the housing sys- 
tem of the university. The court found this lacking in its 
search for a special educational consideration that would 
sustain the rule. 

However, a contrary result was reached in Robinson v. 
Board of Regents of Eastern Kentucky University, 475 F.2d 
707 (6th Cir. 1973), cert, denied, 416 U.S. 982, 94 S.Ct. 
2382 (1974). At Eastern Kentucky enrolled women were 
required to be in their dormitories by 10:30 p.m. on week 
nights during their freshman year. During their second, 
third, and fourth years, women had their hours unre- 
stricted it they met three conditions: (1) "C" average in 
all academic work, (2) $15.00 fee per semester, and (3) 
written consent from her parents. At no time during this 
period were there hour restrictions on the male students 
enrolled at Eastern Kentucky University. 

The plaintiff, a female student, alleged that the uni- 
versity's rules violated her right to equal protection in 
that it imposed burdens only on women students. Ap- 
plying the traditional test of equal protection {See. THE 
CONCEPT OF DISCRIMINATION, supra at 13), the 
court looked merely for a conceivable rational relation- 
ship between the rule and a reasonable goal of the uni- 
versity. Concluding that "the safety of women will be 
protected by having them in their dormitories at certain 
hours of the night" and noting that later hours on 
weekends could be justified by "the fact that on 
weekend nights many coeds have dates and ought to be 
permitted to stay out later than on weekday nights," the 
court upheld the constitutionality of the rule. It must be 
noted, however, that the court applied as its measure of 
constitutionality a test disapproved in sex discrimina- 
tion cases. Today, classifications on the basis of sex 
must be more than just conceivably rational, but at least 
must be proven to be substantially related to important 
governmental objectives rather than based on "old no- 
tions" and 'archaic and overbruad" generalizations 
about women as a class. See Crai^ v. Boren, 429 U.S. W),< 
97 SCt. 451 (1976). Section 8632(a) of the regulation 
would mandate a result contrary to that reached by the 
court and, indeed, under the new test of equal protec- 
tion, the rule's validity may be questioned as reflecting 
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old stereotypical notions about the needs of the sexes 
and adopting an inaccurate proxy for another, more 
germane basis of classification. 

In a more recent case, Texas Woman's University, v. 
Chaykhntaste (Court of Civil Appeals of Texas, reported 
in On Campus with Women, Number 14, June 1976, p. 5), 
female students, who were required to reside on campus 
while male students were permitted to live off campus, 
alleged that the rule violated their civil rights. The court 
noted that the rule was adopted when men were admit- 
ted to the formerly all-female university a few years be- 
fore suit. This influx posed a question as to the adequacy 
of on-campus housing facilities for *he two sexes. Re- 
quiring women to reside on campus, and permitting 
men to live off campus was not the answer, however. 
The court stated that "if facilities are provided, substan- 
tial equity ot treatment of persons . . . under like condi- 
tions cannot be refused." Therefore, the rule was held to 
violate the Equal Protection Clause of the Fourteenth 
Amendment, as well as the Texas Constitution. 

The Texas Woman's University case indicates merely a 
portion of the kind of equity mandated by the regula- 



tions. Section 86.32(b) provides further that if sex- 
segregated housing is offered, that housing must be 
equally available to females and males (in proportion to 
the number of students of each sex enrolled at the in- 
stitution applying for such housing), and must be com- 
parable in quality and cost. 

Section 86.32(c) provides that those institutions that 
permit off-campus housing shall not adopt differing 
policies and practices based on sex, such as those in 
dispute in Texas Woman's University. In addition, if the 
institution provides a "housing bureau" that lists avail- 
able housing in the community, it must assure itself that 
such housing is provided in a nondiscriminatory manner 
and in compliance with the regulation. Although the 
institution can assist an agency that provides housing to 
students of only one sex, it must also make certain that 
the total housing is proportionately available and com- 
parable in quality and cost to students of each sex. 

Furthermore, in 1974 Congress amended Title VIII of 
the Civil Rights Act of 1968, Title 42 U.S.C. section 3604, 
so as to prohibit discrimination on the basis of sex in the 
sale, rental, and financing of housing. 



§ 86.33 Comparable Facilities 



A recipient may provide separate toilet, locker room, and 
hower facilities on the basis of sex. but such facilities provided 
or students of one sex shall be comparable to such facilities 
irovided for students of the other sex. 



DISCUSSION 

Section H6.33 recognizes that the individual right to pri- 
vacy can form the basis for the provision of separate 
"acilities in situations that involve disrobing or the per- 
forming of certain personal bodily functions. In these 
situations, the recipient may provide separate facilities, 
provided that the facilities available to students of one 
>ex are comparable to those available to the students of 
the other sex. Also, as in the housing provision, section 
So. 32, the regulation docs not mandate sex-segregated 
facilities; it n> rely permits them. 
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§ 86.34 Access To Course Offerings 



A recipient shall nut provide any course or otherwise carry 
>ut any ol its education program or activity separately on the 
?asis of sex. or require or refuse participation therein by any of 
its students on such basis, including health, physical education, 
.nd us trial, business, vocational, technical, home economics, 
music, and adult education courses. 

(a) With respect to classes and activities in physical education 
at the elementary school level, the recipient shall comply fully 
with this section as expeditiously as possible but in no event 
later than one year from the effective date of this regulation. 
With respect to physical education classes and activities at the 
secondary and post- secondary levels, the recipient shall comply 
fully with this section as expeditiously as possible, but in no 
twem later than three years from the effective date of this regu- 
lation. 

(b) This section does not prohibit grouping of students in 
physical education classes and activities by ability as assessed 
by objective standards of individual performance developed 
nnd applied without regard to sex. 

(c) This section does not prohibit separation of students by 
sex within physical education classes or activities during par- 
ticipation in wrestling, boxing, rugby, ice hockey, football, bas- 
ketball and other sports the purpose or major activity of which 
involves bodily contact. 

(d) Where use of a single standard of measuring skill or prog- 
ress in a phvsical education class has an adverse effect on mem- 
bers of one sex, the recipient shall use appropriate standards 
which do not have such effect. 

(e) Portions of classes in elementary and secondary schools 
which deal exclusively with human sexuality may be conducted 
in separate sessions for boys and girls. 

(f) Recipients may make requirements based on vocal range 
or quality which may result in a chorus or choruses of one or 
predominantly one sex. 

DISCUSSION 

Section 86.34 provides that all courses of study offered 
by a recipient (including health, physical education, in- 
dustrial, business, vocational, technical, home econom- 
ics, music, and adult education) must be offered on a 
coeducational basis, and no person shall be denied ac- 
cess to any course offering based upon sex. The section 
is all inclusive, and only in those areas that relate to 
safety (section 86.34(c) ) and privacy (section 86.34(e) ) 
are alternatives provided. In addition, Congress, in the 
Education Amendments of 1976, established a new 
chapter relating to vocational education that requires 
states that wish to participate in the federally funded 
vocational education programs to recognize and deal 
with the problems of sex -bias in vocational education. 
Under the act, each state must allocate $50,000 per year 
to support full- time personnel and activities designed to 
reduce sex stereotyping, remove recognized sex bias, 
address the interests and needs of women, assist local 
educational agencies in improving vocational education 
opportunities for women, and overcome sex stereotyp- 
ing and sex bias in vocational education programs 
statewide. Title 20 U.S.C. § 2304. 

The six subparts of section 86.34 are intended to ex- 
plain the general language of the regulation or to recog- 



nize certain considerations involved in the implementa- 
tion of the regulation's prohibitions. 

Section 86.34(a) contains the "phase-in" provisions of 
the regulation relative to classes in physical education. 
In all elementary schools, compliance is to be as ex- 
peditious as possible, but in no event later than one year 
from the effective date of the regulation. Thus coeduca- 
tion in physical education classes in all elementary 
schools should have been achieved as of July 21, 1976. 

Physical education classes in the secondary and post- 
secondary levels must also have complied as expediti- 
ously as possible. However these schools were given 
three years from the effective date of the regulation (i.e., 
until July 21, 1978), within Which to be in full compliance 
with the act. It must be understood that, although often 
termed a "grace period," the time allowed for com- 
pliance does not mean the blatant violations of the act 
were sanctioned during this period. All institutions must 
have been working toward compliance expeditiously. 
The regulation does not permit schools to wait until the 
end of the three- year period to start a compliance effort. 
As former Secretary Weinberger said in the introductory 
memorandum accompanying the regulation, these 
periods were permitted "because of the existence of 
wide skill differentials attributable to the traditionally 
lower levels of training available to girls in many 
schools." 40 Fed. Reg, p. 24132 (June 4, 1975). They were 
not intended as "one last fling" for the recipient institu- 
tions. 

It must also be remembered that most recipients, by 
virtue of their being public institutions, will also be 
operating under the constraints of the Fourteenth 
Amendment's Equal Protection Clause (as well as other 
statutes), the provisions of which know no waiting 
period. Sec THE IMPLEMENTING REGULATION, 
Section-by-Section Analysis, § 86.41. 

Section 86.34(b) permits recipients to group students 
in physical education classes by ability, provided such 
measure of ability is based on objective standards of in- 
dividual (not group) performance that are developed and 
applied without regard to sex. In conjunction with this 
provision is section 86.34(d), which applies the Griggs 
concept of discrimination (Sec THE CONCEPT OF DIS- 
CRIMINATION, The Reality, supra at 14) to the area of 
physical education classes. Furthermore, where the use 
of a single standard to measure either skill or progress in 
physical education class has an adverse effect on mem- 
bers of one sex, the recipient is to adopt alternative and 
appropriate standards that do not have such effects. 
"For example, if progress is measured by determining 
whether an individual can perform twenty-five push- 
ups, the standard may be virtually out-of-reach for 
many more women than men because of the difference 
in strength between average persons of each sex. Ac- 
cordingly, the appropriate standard might be an indi- 
vidual chart based on the number of push-ups which 
might be expected of that individual." 40 Fed. Reg. p.' 
24132 (June 4, 1975). 

A comparable but more far-reaching approach to this 
matter has developed in the desegregation area. In 
Lemot: v. Bossier Parish School Board, 444 F.2d 1400 (5th 
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Cir. V)7l), the Fifth Circuit Court of Appeals was asked 
to reyiew the appropriateness of a desegregation plan 
that the district court had approved. Under that plan, 
students in grades 4 through 52 were assigneaNto sepa- 
rate schools on the basis of scores made on the California 
Achievement Test. The result of this procedure was to 
reinstitute racial segregation. The court noted that ithad 
"repeatedly rejected testing as a basis for student 
assignment" following the disestablishment of a dual 
school system, /.eme/i v. Bossier Parish School Board, 444 
I : .2d at 1401, regardless of the validity of the test per se. 
The court further held that testing could not be used 
until a school system was established as a unitary one. 
This was interpreted to mean that it had operated as a 
unitary system for several years. 

Similarly, the court in Dmv v. Parham, 282 F.2d 256 
(fith Cir. I960) said that "standards of placement cannot 
he devised or given application to preserve an existing 
system of imposed segregation. Nor can educational 
principles or theories serve lo justify such a result." Dim 
;\ Parhvn. 2H2 F.2d at 238. In addition, this obligation to 
convert to a truly unitary system is not complete until 
classrooms, as well as school buildings, are desegre- 
gated. 

l\V think it manifestly clear that the decisions of the Su- 
rreme Court and this court required the elimination u f *ot 
only segregated schools, but also segregated da>^roi tis 
within the schools. 

johnson v. lackson Parish School Board. 423 I'. 2d 1055, 1056 
(5th Cir. i%9). 

The rationale of these cases mandates a I analysis 
of Section 86.34(b) and (d). If the application ,>f uniform 
ability tests to recently sex-integrated physical education 
classes results in sexually identifiable grouping, those 
ability tests should be reexamined. Furthermore, this 
method of grouping could be barred 

until the district has operated as a unitary system without 
such [racial) assignments for a sufficient perie 1 of time to 
assure thai the underachievements of the slower groups is 
not due to yesterday's educational disparities. Such ,i b.ir 
period may be lifted when the district can show that steps 
taken to bring disadvantaged students to peer status have 
ended the educational disadvantages caused by prior 
segregation. 



\UScal ;\ Tutc County School District. 508 F.2d 1017, 
1020-1021 (5th Cir. 1475). 

Section 86.34(c) declares that Title IX does not prohibit 
the separation of students by sex in physical, education 
classes during participation in those sports or activities 
which involve, as a major activity, bodily contact. The 
regulation also makes it clear, however, that sex- 
segregation in these sports is not mandatory. This deci- 
sion is left to each individual recipient. 

However there is no provision of Title IX that ex- 
pressly permits this interpretation regarding permissible 
separation of students by sex. The statute clearly pro- 
hibits sex discrimination in all programs or activities sub- 
ject only to the limitations appearing in the separate 
exclusionary provisions of the act. See TITLE IX: THE 
STATUTE, 'Section-By-Section Analysis, § 1681. As a 
consequence, this portion of the regulation could be 
considered to be inconsistent with the statute from 
which it derives its authority in that it purports to 
exclude from the act's coverage an activity not expressly 
excluded. In addition, it may sanction activity that con- 
flicts with the Constitution, in which event this portion 
of the regulation would be void and unenforceable. Sec 
THE IMPLEMENTING REGULATION, Section-By- 
Section Analysis, § 86.41. 

' Section 86*. 34(c) permits recipients to separate boys 
and girls in elementary and secondary schools for the 
portions of classes that deal exclusively with human 
sexuality. Although some confusion has arisen concern- 
ing this regulation, it does not require that courses in sex 
education be offered by any recipient. It merely provides 
to recipients who do offer such classes the option of 
choosing sex-segregated classes. 

Section 86.34(0, although concerned with choruses, 
actually demonstrates the Grig$? nondiscrimination 
theorv at work. Prohibited by Title IX is the deliberate 
establishment of male-only/female-only choruses. The 
regulation recognizes, however, that there is educational 
value in choruses that have as their basis a limited vocal 
range. Thus the regulation permits (and the Office of 
Civil Rights has sanctioned)' the use of vocal range or 
ijuality U) select participant? in a chorus or choruses, 
even \t the result is that the membership of that chorus 
will be predominantly one sex. 



61 



§ 86.35 Access To Schools Operated By L.E.A.'s 



A recipient which is a local educational agency shall not, on 
ie basis of sex, exclude any person from admission to: 

(a) Any institution of vocational education operated bf such 
.♦apient; or L 

(b) Any other school or educational unit operated by such 
xipient, unless such recipient otherwise makes available to 
uch person, pursuant to the same policies and criteria of ad- 
mission, courses, services, and facilities comparable to each 
uurse, service, and facility offered in or through such schools. 

DISCUSSION 

iection S6..15 further clarifies section 1681 of the Act as 
:s provisions relate to elementary and secondary institu- 



tions. The statute does not cover the admission policies 
ot public elementary or secondary schools (local educa- 
tional agencies); however, it does cover the admission 
policies of all institutions of vocational education. This 
.provision of the regulation further clarifies this to pro- 
vide that no person is to be excluded from participating 
in any institution of vocational education, including 
those operated by local educational agencies. Further- 
more, those local educational agencies that continue to 
offer sex-segregated schools must make certain that stu- 
dents of one sex are offered, pursuant to the same 
policies and criteria of admission, courses, services, and 
facilities comparable to each course, service, and facility 
offered to students of the other sex. 



/ 
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§ 86.36 Counseling And Use Of Appraisal And Counseling Materials 



(a) Counseling. A recipient shall not discriminate against any 
person on the basis ot sex in the counseling or guidance of 
students or applicants for admission. 

(b) Use ot aDpraisal and counseling materials. A recipient 
which uses testing or other materials for appraising or counsel- 
ing students shall not use different materials for students on the 
basis of their sex or use materials which permit or require dif- 
ferent treatment of students on such basis unless such different 
materials cover the same occupations and interest areas and the 
use of such different materials is shown to be essential to elimi- 
nate sex bias. Recipients shall develop and use internal proce- 
dures for ensuring that such materials do not discriminate on 
the basis of sex. Where the use of a counseling test or other 
instrument results in a substantially disproportionate number 
of members of one sex in any particular course of study or 
classification, the recipient shall take such action as is necessary 
to assure itself that such disproportion is not the result of dis- 
crimination in the instrument or its application. 

(c) Disproportion in classes. Where a recipient finds that a 
particular class contains a substantially disproportionate 
number of individuals of one sex, the recipient snail take such 
action as is necessary to assure itself that such disproportion is 
not the result of discrimination on the basis of sex in counseling 
or appraisal materials or by counselors. 

DISCUSSION 

Section 86.36 concerns itself with the counseling pTO- 
cess, both pre- and postadmission. Subpart 86.36(a) 
prohibits discrimination in the counseling and guidance 
ot both students and applicants for admission. 

Subpart (b) concerns itself with materials that are gen- 
erally used in the counseling process. Recipients that use 



testing or other appraisal materials in counseling stu- 
dents are prohibited from using different materials on 
the basis of sex or to use materials that permit or require 
different treatment of students on such basis. However, 
in the event a recipient ^an demonstrate that such mate- 
rials cover the same occupations and interest areas for 
both sexes and that the materials are essential to the 
elimination of sex bias, such materials can be used. Thus 
materials intended to overcome the present effects of 
past discrimination may be used in the counseling pro- 
cess. See Kahn v. Shevhi, 416 U.S. 351, 94 S.Ct. 1734 

(1974) ; Schlesinyer v. Ballard, 419 U.S. 498, 95 S.Ct. 572 

(1975) ; THE 1 IMPLEMENTING REGULATION, 
Section-By-9ection Analysis, § 86.3. 

Furthermore/ recipients are to develop and use inter- 
nal procedures to make certain that the materials that are 
used in their institutions do not discriminate on the basis 
of sex. This requirement of self-analysis is independent 
of that provided for in $ 86.3(c). 

The last sentences of section 86.36(b) and section 
86.36(c) contain the same general mandate. In the event 
a recipient finds that the use of a counseling test or other 
instrument results in the grouping of members of one 
sex in a particular course of study or classification, the 
recipient must take action to assure itself that such 
grouping is not the result of discrimination on the basis 
of sex, either in the materials themselves or on the part 
of the counselors. Where such grouping is occuring as a 
result of a recipient's testing procedures, the consid- 
erations, discussed supra THE IMPLEMENTING 
REGULATION, Section-By-Section Analysis, § 86.34(b) 
and '(d), will become relevant to the questions of 
whether such tests can continue to be used. 



§ 86.37 Financial Assistance 



(a) General. Except as provided in paragraphs (b), (c) and (d) 
of this suction, in providing financial assistance to any of its 
students, a recipient shall not: 

(1) On the basis of sex, provide different amount or types 
of such assistance, limit eligibility for such assistance which is 
of any particular type or source, apply different criteria, or 
otherwise discriminate; 

(2) through solicitation, listing, approval, provision of 
facilities or other services, assist any foundation, trust, 
agency, organization, or person which provides assistance to 
any of such recipient's students in a manner which discrimi- 
nates on the basis of sex; or 

(3) apply any rule or assist in application of any rule con- 
cerning eligibility for such assistance which treats persons of 
one sex differently from persons of the other sex with regard 
to marital or parental status. 

(b) Financial aid established by certain legal instruments. 

(DA recipient may administer or assist in the administra- 
tion of scholarships, fellowships, or other forms of financial 
assistance established pursuant to domestic or foreign wills, 
trusts, bequests, or similar legal instruments or by acts of a 
foreign government which requires that awards be made to 
members of a particular sex specified therein; Provided, that 
the overall effect of the award of such sex-restricted scholar- 
ships, fellowships, and other forms of financial assistance 
does not discriminate on the basis of sex. 

(2) To ensure nondiscriminatory awards of assistance as 
required in subparagraph (b)(1) of this paragraph, recipients 
shall develop and use procedures under which: 

(i) Students are selected for award of financial assistance 
on the basis of nondiscriminatory criteria and not on the 
basis of availability of funds restricted to members of a 

■ . particular sex; 

(ii) An appropriate sex-restricted scholarship, fellow- 
ship, or other form of financial assistance is allocated to 
each student selected under subparagraph (b)(2)(i) of this 
paragraph; and 

(iii) No student is denied the award for which] he or she 
' was selected under subparagraph (b)(2)(i) of this paragraph 

because of the absence of a scholarship, fellowship, or 
other form of financial assistance designated for a member 
of that student's sex. 

(c) Athletic scholarships. 

(1) To the extent that a recipient awards athletic scholar- 
ships or grants-in-aid, it must provide /easonable oppor- 
tunities for such awards for members of each sex in propor- 
tion to the number of students of each sex participating in 
interscholastic or intercollegiate athletics. ^ 

(2) Separate athletic scholarships or grants-in-aid for 
members of each sex may be provided as part of separate 
athletic teams for members of each sex to the extent consis- 
tent with this paragraph and § 86.41 of this part. 



DISCUSSION 

Section 86.37 concerns the nondiscriminatory provision 
of financial assistance., Subpart 86.37(a) contains the 
.general prohibitions relating to the award of such assis- 
tance. Subpart (a)(1) prohibits a recipient from limiting 
the availability of financial assistance for members of one 
sex, either by applying differing criteria for eligibility, by 
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limiting the availability of certain kinds of aid only to 
persons of a particular sex, or in any other way that 
discriminates on the basis of sex in the provision of fi- 
nancial assistance. 

Subpart (a)(2) prohibits a recipient from providing as- 
sistance to any person or organization that discriminates 
in awarding financial assistance. Conceptually, the regu-" 
lation adopts the general approach that a recipient can- 
not do indirectly that which it is prohibited from doing 
directly. Bob Jones University v. Johnson, 396 F. Supp. 597 
(D.S.C, 1974) aff'd sub nam. Bob Jones University v, 
Roudebush, 529 F.2d 514 (5th Cir. 1975), 

Subpart (a)(3) further clarifies subpart (a)H) to make it 
clear that any rule concerning eligibility for financial as- 
sistance that treats persons of one sex differently from 
persons of the other sex with regard to marital or paren- 
tal status is prohibited by Title IX, 

Subpart (b) sets forth the conditions under which re- 
cipients may administer sex-restricted scholarships. 
Subpart (b)(1) states the general rule that a recipient may 
participate in the administration of certain kinds of fi- 
nancial assistance that are established pursuant to a 
domestic or foreign will, trust, bequest or similar legal 
instrument that requires that the financial assistance be 
made to members of a particular sex, provided that the 
overall effect of such participation does not result in dis- 
crimination on the basis of sex. 

Subpart (b)(2) provides the means by which a reci- 
pient can determine whether or not its participation in 
sexually restrictive wills or trusts has the overall effect of 
discriminating on the basis of sex. The procedure is es- 
sentially a three-step one. First, a recipient is to select 
and rank the students who are entitled to financial as- 
sistance. This selection and ranking process must be. on 
the basis of nondiscriminatory criteria, however, and not 
on the basis of the availability of funds that are restricted 
to members of a particular sex. 

Following this identification stage, the recipient is to 
distribute and allocate the available financial assistance 
(including sex-restricted awards), at which time the re- 
cipient can take into consideration the sex of the student. 
If after this allocation there are students who w- te iden- 
tified by the recipient as entitled to financial aid, but who 
were denied such an award because there is no financial 
assistance designated for students of that sex, then the 
recipient's participation in those trusts and wills has the 
overall effect of discrimination on the basis of sex. 

An example of how this process is contemplated to' 
work appears in the Secretary's memorandum accom- 
panying the regulation: 

For example, if fifty students are selected by a university to 
receive financial assistance, the students should be ranked 
in the order in which they are to receive awards. If award is 
based on need, those most in need are placed at the top of 
the list; if award is based on academic excellence, those with 
the higher academic averages are placed at the top of thelist. 
The list should then be given to the financial aid office which 
may match the students to the scholarships and other aid 
available, whether sex-restrictive or not. However, if after 
the first twenty students have been matched with funds, the 
financial aid office runs out of non-restrictive funds and is 
left with only funds designated for men, these funds "must 
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- be awarded without regard to sex and not solely to men 
unless only men are left on the list. If both men and women 
remain on the list, the university >must locate addition^ 
funds for the women or cease to give awards at that poin- . 

40 Fed. Reg. p. 24133 (June 4, 1975). 

This interpretation seems to be, to some degree, con- 
tradictory to the regulation. Section 86.37(b)(2)(n:; pro- 
vides that no student is to be denied the award for which 
he or she was selected because of the absence of a schol- 
arship, fellowship, or other form of financial assistance 
designated for a member of that student's sex. If an in- 
stitution "cease |s| to give awards" because there are no 
monies available to students of one sex or the other, it 
would seem that the institution is denying a student an, 
award in violation of the express language of section 
86.37(b)(2)(iii). Thus it would seem that the more consis- 
tent approach would be for the institution to find addi- 
tional funds to meet the needs of all students who have 
been identified j as entitled to financial assistance. 



Section 86.37(c) covers the conditions under which 
athletic scholarships may be awarded. Recipients can 
award athleuc scholarships provided there are reason a- 
: . 'e opportunities tor such awards for members' of each 
p t in proportion to the number of students of each sex 
* , ho participate in interscholastic or in tercollegiate athie- 
H's. In addition, sex-separate athletic scholarships may 
oe provided as a part of the separate athletic tearis for 
members of each sex provided for in section 86.41 , f the 
r-jgulations. 

A final provision, not included in the regulations but 
made a part oi the 1976 amendments to Title IX, exempts 
scholai ships orfinana *! assistance that is awarded by an 
institution of higher education to an individual as an 
award in a pageant in which attainment of the award is 
based on fr.clors relating to personal appearance, poise, 
and talent and in which participation is limited to indi- 
viduals of only one sex. 
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§ 86.38 Employment Assistance To Students 



(a) Assistance by recipient in making available outside em- 
ployment. A recipient which assists any agency, organization, 
or person in making employment available to any of its stu- 
dents: 

(1) 3hall assure itself that such employment is made avail- 
able without discrimination on the basis of sex; and 

(2) Shall not render such services to any agency, organiza- 
tion, or person which discriminates on the basis of sex in its 
employment practices. 

(b) Employment of students by recipients. A recipient which 
employs any of its students shall not do so in a manner which 
violates Subpart E. 



DISCUSSION 

Section 86.38 requires every recipient that participates in 
an employment placement service to make certain that 
such participation does not assist any separate organiza- 
tion in discriminating on the basis of sex in employment. 
Thus institutions that sponsor career-placement ac- 
tivities must assure themselves that the institutions 
using their services do not discriminate in employment 
on the basib of sex. If a recipient discovers that any 
agency, organization, or person discriminates on the 
basis of sex in employment, the recipient is to stop re- 
ndering services to that agency, organization, or person. 

The requirements of this section are in keeping with 
the one case that has dealt with this issue under Title VII 
*r>f the Civil Rights Aet'of 1964. In Kapknvitz v. University 
of Chicago, 387 F. Supp. 42 (N.D. 111. 1974), 12 women 
graduates of the University of Chicago Law School al- 
leged that the school, through its placement service, 
maintained a policy of allowing employers that discrimi- 
nated against women in employment to use the facilities 
of the law school to interview and otherwise to seek to 
hire law students and graduates of the school. It was 
contended that the law school, through this activity, had 
become an employment agency, and that this placement 
service was in violation of Title VII. 

The district court agreed with the plaintiffs that the 
law school was an employment agency within the mean- 
ing of Title VII. 

While professional schools in general are primarily con- 
cerned with the' training and education of the'ir students, 
and while many schools might prefer not to have to dilute 
their. resources on placement activities, career employment 
has become a major activity within the graduate school. The 
placement office at the Law School is the primary source 
through which employers hire University of Chicago law 
students and recent graduates; the vast majority of all posi- 
tions obtained by students and recent graduates is through 
utilization of the placement office. 
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The involvement of the Law School in operating its 
placement facilities is significant, and the importance of 
finding employment for its graduates is substantial, if for no 
other reason than to assure the quality of future applicants. 

Kaphnoitz r. University of Chicago, 387 F. Supp. ai 46. 

The court did not agree with the plaintiffs, however, 
that the law school had violated Title VII . The court 
noted that the regulations of the Equal Employment 
Opportunity Commission make an employment agency, 
which fills a job order that contains an unlawful sex pre- 
ference, equally responsible with the employer under 
Title VII. In this instance, however, the court concluded 
that the University of Chicago had taken sufficient steps 
to assure itself that those employers using the school's 
placement service were not discriminating on the basis 
of sex. 

The court noted that a brochure distributed by the 
placement office to employers included a statement on 
employment discrimination. That statement made it 
clear that the law school was "committed to the principle 
of equal opportunities for all individuals commensurate 
with their abilities and not limited by discrimination 
based on race, color, religion, national origin, or sex." 
Furthermore, the school let the prospective employers 
know that it assumed that this same commitment existed 
on the part of those firmsusing the placement service. In 
addition, the school had adopted a special procedure to 
deal with complaints made by students who were alleg- 
ing discriminatory conduct by interviewers. Under this 
procedure, after an initial investigation to determine if 
the student complaint has some merit a letter is^written 
to the alleged discriminator explaining the nature of the 
complaint, restating the law school's policy of nondis- 
crimination, requesting a response to the complaint 
(which would be made available to the complaining stu- 
dent), expressing the school's expectation that the firm 
would reaffirm its adherence to its nondiscrimination 
policy, and advising the firm that in the absence of an 
unqualified commitment to the concept of equal em- 
ployment opportunity, the firm would not be invited to 
continue to use the school's interviewing or placement 
facilities. 

In light of this procedure, the court concluded that the 
law school had done enough to comply with the man- 
date of Title VII to assure itsef that its facilities were not 
being used by private firms to discriminate in employ- 
ment. 

Section 86.38(b) makes it clear that if a recipient em- 
ploys any of its students those students must be treated 
in accordance with the nondiscrimination mandates of 
the regulation ^elating to employment found in sections 
86.51 through HJo. 61. 
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§ 86.39 Health And Insurance Benefits And Services 



In providing a medical, hospital, accident, or lift* insurance 
benefit, service, policy, or plan to any of its students, a recipient 
shall not discriminate on the basis of sex, or provide such bene- 
fit, service, policy, or plan in a manner which would violate 
Subpart E if it were provided to employees of the recipient. This 
section shall not prohibit a recipient from providing any benefit 
or service which may be used by a different proportion of stu- 
dents of one sex than of the other, including family planning 
services. However, any recipient which provides full coverage 
health serviee shall provide gynecological care. 



DISCUSSION 

Section 86.3<M*quiros recipients who provide medical, 
hospital, accident; or life insurance benefits to students 
to offer such plans to all students withou Regard to sex. 
In addition no recipient shall treat any student under 
these plans in a manner that would violate .Subpart E 
(relating to employment) if the treatment were directed 
to employees. [Specifically, section 86.56, relating to 



fringe benefits, is relevant in determining the treatment 
to which students are entitled.! 

The regulation, however, does permit a recipient to 
offer a benefit or service that may be used more fre- 
quently by students of one' sex than of the other. In 
addition, if a recipient purports to provide "full coverage 
health service." such full coverage must include 
gy n eco 1 o g i ca 1 ca re . 

The question of the constitutionality of excluding sucl> 
gynecological services from a student health plan was 
the subject of litigation in Bond v. Virginia Polytechnic 
Institute and State University, 381 F. 3upp. 1023 (VV.D. Va. 
1974). In Bond,, female undergraduate and graduate stu- 
dents alleged that the failure to provide for pap tests and 
gynecological examinations under the student health 
plan worked an invidious discrimination in violation of 
the Fourteenth Amendment. No violation of Title IX was 
alleged. The court concluded that there was no violation 
of the Constitution in that the plan, which did not pur- 
port to be a "full coverage health service," did not cover 
anv specialty services, including the prescription of con- 
traceptive devices or drugs. Bond r. Virginia Polytechnic 
Institute ami State University, 381 F. Supp. at 1024. 



§ 86.40 Marital Or Parental Status 



(a) Status generally. A recipient shall net apply any rule con- 
cerning a student's actual or potential parental, family, or mari- 
tal status which treats students differently on the basis of sex. 

(b) Pregnancy- and related conditions. 

(1) A recipient shall not discriminate against any student, 
or exclude any student from its education program or activ- 
ity-, including any class or extra-curricular activity, on the 
basis of such student's pregnancy, childbirth, false preg- 
nancy, termination of pregnancy or recovery therefrom, un- 
less the student requests voluntarily to participate in a sepa- 
rate portion of the program or activity of the recipient. 

(2) A recipient may require such a student to obtain the 
certification of a physican that the student is physically and 
emotionally able to continue participation in the normal edu- 
cation program or activity so long as such a certification is 
required of all <■ :xidents for other physical or emotional condi- 
tions requiring the attention of a physician. 

(3) A -ecipient which operates a portion of its education 
program or activity separately for pregnant students, admit- 
tance k which is completely votantarv on the part of the 
studen* as provided in paragraph (b)H) of this section shall 
ensure that the instructional program in the separate pro- 
gram is comparable to that offered to non- pregnant students. 

(4) A recipient shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy and recovery therefrom 
in tin* same manner and under the same policies as any other 
temporary disability with respect to any medical or hospital 
benefit, service, plan or policy whicn such recipient adminis- 
ters, operates, offers, or participates in with respect to stu- 
dents admitted to the recipient's educational program or ac- 
tivity. 

(5) In the case of a recipient which does not maintain a 
leave policy for its students, or in the case of a student who 
does' not otherwise qualify for leave under such a policy, a 
recipient shall treat pregnancy, childbirth, false pregnancy, 
termination of pregnancy and recovery therefrom as a justifi- 
cation for a leave of absence for so long a pe^od of time as is 
ihvrm-d nueually necessary by the student s physician, at 
the .inclusion of w hich the student shall be reinstated to that 
st.itus which she held when the leave began. 



DISCUSSION 

Section 86.40(a) prohibits a recipient from applying any 
rule concerning a student's actual or potential parental, 
famiiv, or marital status that treats students differently 
on the basis of sex. Unlike section 86.21, which applies 
onlv to admissions, this section applies to the treatment 
of students in all programs and activities offered by a 
recipient. Although under the regulation ;t would seem 
that a recipient could, without violating the regulation, 
adopt a rule that penalizes both male and female stu- 
dents because of marital or parental status, such a rule 
may violate the Constitution and thus be invalid. 

In Perry v. Granada 'Municipal Separate School District, 
300 F. Supp. 748 (N.D. Miss. 1969), the school board had 
adopted a policy of forever excluding unwed mothers 
from admission to schools in the district. It was the 
board's belief that the presence of unwed mothers in the 
schools would be a disruptive influence on the other 



students and would give the appearance of approval on 
the part of tae board to the illegitimate birth. 
■ Although the court recognized the board's concerns, it 
also recognized that to forever penalize a student fur 
having given birth to an illegitimate child was patently 
unreasonable: 

The continued exdusion of a girl without a hearing or some 
other opportunity to demonstrate her qualification for 
readmission serves no useful purpose and works an obvious 
hardship on the individual. It is arbitrary in that the indi- 
vidual is forever barred from seeking a high school educa- 
tion. Without a high school education, the individual is ill 
equipped for life, and is prevented from seeking higher edu- 
cation. 

Perry v. Granada Municipal Separate School District, 300 F. 
Supp. at 753. The court then held that female unwed 
pregnant students rould not be excluded from the 
schools of the district simply because they an* unwed 
mothers. In addition, students who had been ^excluded 
were held to be entitled to readmission unless on a fair 
hearing before the school authorities they are found to 
be so lacking in moral character that their presence in the 
schools will taint the education of other students. In a 
later case the judge who wrote the opinion in Perry reaf- 
firmed this holding, and further held that it was uncon- 
stitutional to equate unwed pregnancy, with a lack of 
moral character such that other students in the school 
will be tainted. See Shall v. Columbus Municipal Separate 
School, 338 F. Supp. 1376 (N.D. Miss. 1972). 

In a similar case, an unmarried but pregnant student 
was informed that, because of her condition, she could 
not attend the regular classes during the day. She couid 
use the school's facilities after the regular classes were 
over, however, and could participate in the senior ac- 
tivities. The school made it clear tlj^t.if she were mar- 
ried, she could continue to attend regular classes. The 
court concluded that the school's policy was unconstitu- 
tional in that there was no danger to the woman's physi- 
cal or mortal health if she attended classes during regu- 
lar school hours, there was no likelihood that her pre- 
sence would disrupt school activities, and there was no 
educitional or other reason to justify Segregating this 
student from the others and requiring her to receive 
educational treatment that is not the. equal of that given 
to all others in her class. Ordway v. Hargraves, 323 F. 
Supp. 1155 (D. Mass. 1971). 

The constitutional cases have not been restricted to the 
area of admissions. Several cases have dealt with the 
practice of excluding students from participation in ex- 
tracurricular activities because of parental or marital 
status. 

In Davis v. Meek, 344 F. Supp. 298 (N.D. Ohio 1972), 
the school board had adopted a policy providing that 
any boy who had contributed to the pregnancy of any 
girl out of wcdloclc was to be restricted to classes for the 
balance of the school year. In addition, the rule prohi- 
bited any married student from participating in extracur- 
ricular activities. In Davis a young man was found to 
have violated the rules and was, therefore, restricted to 
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the school's regular classes. The board attempted to jus^ 
tify this rule as a means of discouraging marriage -and] 
thus keeping a low dropout rate. The court held, how/ 
ever, ir.at despite all of the board's arguments "the fact 
remains that the plaintiff did legally get married, with- 
out in doing so violating any law of the state. He i ^d 
thus attained a status where his marital privacy might 
not be invaded by the state, even fur the 1 -:dable pur- 
pose of discouraging other children from doing what he 
did." Davis Meek, 344 F. Supp. at 300. In striking down 
the regulation as violative of the constitutional right of 
marital privacy, the court further noted that prior Su- 
preme Court authority would preclude t».o school boaid 
from ever taking any action to restrict participation of 
married students. Similar conclusions were reached by 
the courts in Romans v. Crenshaw, 354 F. Supp. 868 (5.D. 
Texas W2) (excluding a 16-year old female, married 
and divorced, from all extracurricular activities is dis- 
criminatory on its face ar^ is unconstitutional), and in 
liollon v. \Uithis Independent School District, 358 F. Supp. 
126 u (S.D. Texas 1973) (rule prohibiting a married hiale 
student from participating on the high school football, 
basketball, and baseball teams held to be unconstitu- 
tional). 

As a conseque: ce, before a recipient adopts any ~ule 
relating to a student's rrnrital or parental status, consid- 
erations other than those inherent in Title IX must be 
made. 

Section 86.40(b) concerns itself with the treatment that 
may be accorded pregnan^ students. Under this subpart, 
the regulation takes the position that to classify students 
on the basis of pregnancy, childbirth, false pregnancy, 
termination of pregnancy, or recovery from pregnancy' is 
to classify students on the basis of their sex. Thus, aside 
from the constitutional considerations discussed above, 
the regulation prohibits, on discrimination grounds, the 
automatic exclusion of any student from any educational 
program or activity, including extracurricular activities, 
on the" basis of pregnancy or pregnancy-related condi- 
tions. Permitted by the regulation is the establishment of 
a separate portion of an education program or activity 
tor pregnant students in which participation is voluntary 
on the part of the student. If a recipient chooses to offer 
such a program, it n.jst ensure that the instructional 
program in this separate program is comparable to that 
offered to students who are not pregnant. Section 86.40 
(b)(3). This standar 1 of comparability extends not only to 
the course offerings and content, but also to the expense 
of participation for tr student. In Houston i>. Prosscr, 361 
F Su r p. 2^5 (N.D. Ga. 1973) all students who were 



parents were excluded from participating in reguiu;day 
classes. Night classe~ were offered to those students 
who were willing to pay the t; ;ion for the program, 
however, the court concluded that excluding students 
from the day classes and forcing them to pay tuition for 
the night classes (including the purchase of books and 
materials) violated th. Equal Protection Clause of the 
Fourteenth Amendment. 

Section 86.40 (b)(2) and (4) are premised on the fact 
that pregnancy per se is not a disability, but that at some 
time during each pregnancy, disability is inevitable. As a 
consequence, a recipient may require a pregnant student 
to obtain a certificate attesting to that student's ability to 
continue in the normal education program, but only if all 
students who have physical or emotional conditions re- 
quiring the attention of a physician are also subject to 
the same requirements. This requirement— that preg- 
nanes be treated in the same manner as any other tem- 
porary disability— extends also to all medical or hospital 
benefits offered to students by recipients. Under these 
plans, pregnancy and pregnancy-related conditions 
must be treated in the same manner and under the saw* 
policies as any other temporary disability. An interpreta- 
tion of the requirements of this subpart appears in a 
letter from Roy McKinnev of the Office i'or Civil Rights, 
reported in the October 1976, On Campus With Women, 
the newsletter of the Project on the Status and Education 
of Women of the Association of American Colleges. 
McKinney said: 

For a covered institution to offer employees a health in- 
surance policy that imposes a $50.00 deductible for pre- 
gnancy benefits but imposes no such deductible >"< . other 
temporary disabilities would be a violation of the Title IX 
regulation .... 

Similarly, if a covered institution were to offer such a 
health insurance policy to its students, it would be in viola- 
tion (of the Title IX regulation.] 

(For a further discussion of the treatment of pregnancy 
as it relates to employment, see the discussion under 
section 86.57.) ; 

Section 86.40 (b)(5) provides that all recipients must 
treat pregnancy as a justification for a leave of absence 
for ■ o long a period of time as is deemed medically 
necessary by the student's physician. After this leave, 
the student is to be reinstated to the same status that she 
held when the leave begar This leave policy is required 
of all recipients, including those who do not normally 
maintain leave policies for their students. 
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§ 86.41 Athletics 



(a* General. No person shall, on the basis of ?ex, be excluded 
troi : .rtieipation in, be denied the benefits of, be treated dif- 
ferent .■ from another person or otherwise be discriminated 
against in any interscholastic, intercollegiate, club or intramural 
athletics offered by recipient, and no recipient shall provide any 
such atruetics separately on such bases. 

'b) Separate teams Notwithstanding the requirements of 
paragraph (a) of this section, a recipient may operate or sponsor 
separate teams for members of each sex where selection for 
such teams is based upon competitive skill or the activity in- 
volved is a contact sport. However, where a recipient operates 
or sponsors a team in- a particular sport for members of one sex 
but operates or sponsors no such team for Members of the other 
sex, and athletic opportunities for members of that sex have 
previously been limited, members of the excluded sex must be 
allowed to try-out for the team offered unleis the sport in- 
volved is a contact sport. For the purposes of this part, contact 
sports include by<ing, wrestling, rugby, ice hocky, football, 
basketball anekhther sports the purpose of major activity of 
which involves bodily contact. 

Equal opportunity. A recipient which operates or spon- 
sors interscholasric, intercollegia..\ dub or intramural athletics 
shall J wide equal athletic opportunity for member of both 
sexes, in determining whether equal opportunities are available 
the Direct, >r will consider, among other factors: 

(i) Whether the selection of sports and levels of competi- 
tion effectively accommodate the interests and abili- 
ties of members of both sexes; 

(ii) The provision of equipment and supplies; 
fiii) Scheduling of games and practice time; 
\iv) Travel and per diem allowance; 

(v) Opportunity to receive coaching and academic tutor- 
ing; 

(vi) Assigr v >nt and compensation of coaches and tutors; 
{vr) Provision of medical and training facilities and serv- 
ices; 

(ix) i'mwsionof I ousing and dining facilities and services; 

(x) Publicity. 

Unequal aggregate expenditures for nv nbers of each sex or 
unequ .1 expenditures for rrtiile and temale teams if J recipient 
operate*, or sponsors separate teams will not constitute non- 
compliance with this section, but the Director may on side r the 
failure to p-ov> A necessary funds for teams for one sex ir .is- 
sessing equality of r; '-ortunity tor rr. » nbers of each sex. 

(d) Adjustment pe :,,J. A recipient which operates or soon- 
sors interscholastic, intercollegiate, dub or intramural ati .-tics 
at the elen)entary school level shall comply fully with this sec- 
tion as expeditiously ns possible but in no event later than one 
year from the effective date of this regulation A recipient which 
operates or sponsors interscholastic, intercollegiate, club or in- 
tramural athletics at the secondary or post-secondary school 
level shall comply fully with tiiis section as expeditiously as 
possible but in no event later than three years fro the effective 
date of this regulation. 

DISCUSSION 

The Deportment of Health, Education, and Welfare ha^ 
taM'n the position that "athletics constitute an integral 
part of the educational processes of schools and colleges 
and. *uch. are fully subject to the requirements of 
Fitle I\ even in the absence of Federal funds going di- 
ivctlv to athletics." 40 Fed. Reg. p. 24134 (June 4, 1975). 
This "position Is founded on case authority interpreting 
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similar provisions found in Title VI, Snwnn v. Charlotte- 
Mecklenburg Board of Education , 402 U. S, 1, 91 5. Ct. 1267 
(1971); United States v. Jefferson County Board of Education, 
372 F. 2d 836 (5th Cir. 1966), aff'd en banc, 380 F. 2d 385 
(5th Cir. 1967), cert, denied sub nam. United States v. Caddo 
Parish Board of Education, 389 U.S. 840, 88 S. Ct. 67(1967), 
and the direct mandate of Congress to include rules re- 
lating to athletics in the regulation implementing Title IX 
(Section 844 of the Education Amendments of 1974, Pub. 
L. 93^380, discussed supra, TITLE IX: THE STATUTE, 
The Amendment Process, p. 24). Section 86.41 was 
adopted to meet this congressional mandate. In general, 
the regulation provides various options to recipients for 
achievement of equity in their athletic programs. As in 
other areas of the regulation, however, there are con- 
stitutional considerationsthat cannot be ignored when 
dealing with the problem of sex equity in athletics. Be- 
cause the regulation cannot sanction an otherwise un- 
constitutional act, the inter-relationship of the mandates 
of tlie Constitution and Title IX become highly signifi- 
cant. 

Section 86.41(a), in a paraphrase of Title IX, provides 
that no person shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, be 
treated differently :rom another person, or otherwise 
discriminated against in any athletic program offered by 
a recipient, whether club, intramural, or inteischolastic. 
In addition, recipients are prohibited from offering any 
athletic program on a sex-seg/egated basis. This ab- 
solutist approach is fully consistent with the jases that 
have discussed the problem ;f sex-segregation in a con- 
stitutional context. Numerous cases have developed in 
which individual women desiring to compete in a par- 
ticular sport sought access to formerly all male teams. In 
almost every instance, the courts concluded that to deny 
a woman the opportunity to compete in a spoil solely 
because 'of her sex is unconstitutional, regardless of 
whether the sport is contact or noncontact. 

The first r^ses brought dealt with noncontract sports 
only. In Reed v. Nebraska School Acfivities Association, 341 
F. r -upp. 258 (Neb. 1972), a school that did not have a 
girls' golf team r~ used to let a girl play on the boys' 
team. (The school had relied on the rules of the Ne- 
braska atheltic association that prohibited co-ed teams in 
anv sport). The court, .n enjoining the school from en- 
forcing the ruie, concluded that if the "tare chose to af- 
ford boys' interscholastic competition and instruction at 
some expense and ♦ /fort to the participants, (presuma- 
bi becau e it \vi..-. of sor o benefit to them), then the 
program would have a similar value to the girls and 
must also be nrrde available to them. 

Subsequently, in Brcndrn t'. Independent School District, 
342 F. Supp. 1224 (D. Minn. 1 972), affd, 477 F.2d 1292 
(8th Cir. 1973) two girl studei ts sued to gain access to 
tb^ district's tennis team, cross-country track team, and 
cross- cor ity skiing team. One of the girls was an out- 
standing high school tennis playc the other excelled in 
cross-country track and cross-country skiing. Teams in 
each of these sports were restricted to boys, and no simi- 
lar sports were offered for girls. (One of the girls was 
told that if sue could find a sufficient number of girls 
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interested in competing to justify* the development of a 
team, then there would be a cross-country program for 
girls.) The trial court concluded th>M the league rules, 
which prohibited the participation by girls in boys' in- 
terscholastic athletic events, were unconstitutional. In 
an lttempt to justify the rules, the district argued that 
the objective of the rules was to achieve equitable com- 
petition among classes and that, because of physiologi- 
cal differences, sex was a reasonable basis of classifica- 
tion to achieve this objective. The court recognized that 
although on the average there are substantial physiolog- 
ical difference.-, "between the sexes, "these physiological 
ditferences, insofar as they render the great majority of 
females unable to compete as effectively as males, have 
little relevance to (these plaintiffs]. Because of their level 
of achievement in competitive sports, [these plaintiffs] 
have overcome these physiological disabilities." Brendcn 
i\ Independent School District, 342 F. Supp. at 1233. 

ihe school district next argued that to permit the 
fem.de students to compete with the male students 
would hamper the development of the girls' athletic 
program. This argument was also rejected. In ruling that 
the iuK's were unconstimtional, the court recognized 
that it was 

confronted with a situation where two high school girls wi.sh 
to lake pari in certain interseholastic beys' athletics; where it 
is shown that the girls could compete effectively on these 
teams; and wnere there are no alternative competitive pro- 
grams sponsored bv their schools which would provide an 
equal opportunity - tor competition ir these girls; and wh *re 
the rule, in its application, becomes unreasonable in li^, of 
the objectives which the rule seeks to promote. 

/mcmi/cm v. hulepetuient School Ihstrict. 342 F. Supp. at p. 
1214. 

On appeal, the court made it clear that it was not facet! 
with case involving the question of separate but equal 
or with a case involving contact sports. The case, as 
presented, was one in which women were barred from 
any participation in sports of their interest. In affirming 
the conclusion that the district had violated the Constitu- 
tion, the iinut noted that "discrimination on the basis ot 
sex can no longer be justified by reliance on out-dated 
images . . . of wonun as peculiarlv delicate and im- 
pressionable creatures in need of protection from the 
rough and tumble of unvarnished humanity. ' " Urcndcn 
i\ Indcfn'ndctil School District. 477 F.2d at '2%. The court 
further found that the district had not shown that 
women were incapable of competing with men in non- 
contact sports, liven if thev had shown that females as <i 
class could not compete, the court concluded that this 
finding would not justify precluding qualified women 
from competing. "The failure to provide the plaintiffs 
with an individualized determination of their own abilitv 
to qualifv for positions on these teams is . . . violative of 
the Fqual Protection C lause. With respect to these two 
females, the record is clear. Their schools have failed to 
provide them with opportunities for interseholastic 
competition equal to those provided for males with simi- 
lar athletic qualifications." Ihendcn v. Independent School 
Ih^trict. 477 L.2d at 1302. 

Similar results were reached by the courts in A fern's ic 
Wuhi^an State Board ot l.ducatton.' 472 f : .2d 1207 (hth Cir. 
b'73) (Michigan High Sihool Athletic Association en- 
joined from preventing or'.pbstrocting in anv wav indi- 
vidual girls fn -m participating fully in varsity, noncon- 
tact interseholastic athletics and athletic contests because 
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of their sex), and in Gilpin v. Kansas State High School 
Activities Association, 377 F. Supp. 1233 (Kan. 1973) (the 
automatic exclusion of women from men's teams where 
no separate program existed for women held to be un- 
constitutional in that such a rule ignores individual qual- 
ifications of particular athletes and commands dissimilar 
treatment for men and women on the basis of sex). Hut 
sec Kucha v. Illinois High School Association , 351 F. Supp. 
h l i (N.D. 111. 1^72) (finding no violation of the Constitu- 
tion where the former no-coed rule had been abolished 
and where, at the time, neither Illinois nor the United 
States. had enacted legislation prohibiting sex discrimi- 
nation in high school athletics). 

The Ihendcn approach has been taken with respect to 
those sports that are considered contact. 4 In Clinton v. 
Na/y, 41 1 F. Supp. 13% (N.D. Ohio 1974), a 12-year-old 
girl sought to play in the Cleveland Browns's Muny 
Football Association. Despite the fact that neither her 
mother nor her coach had any objections to her partici- 
pation, she was prohibited from playing by the city sole- 
lv because she was a girl. In granting a preliminary in- 
junction to the plaintiff (thus permitting her to play), 
the court deemed it necessary to discuss the value of 
sport: 

(O)rganized contact spurts'such as football continue to be 
played, and those individuals who encourage young men to 
participate in these sports seem to do so with a sincere belief 
that although the game is potentially dangerous, the re- 
wards which Will be reaped from participation in the game 
offset the potential dangers. Organized contact sports have 
generally been thought of as an opportunity and means for a 
voung bov to develop strength of character, leadership qual- 
ities and to provide competitive situations through which he 
will better learn to cope with the demands of the future. Yet. 
although these are presumable qualities to which we desire 
all of the young to aspire, the opportunity to qualifv to en- 
gage in sports activ ities through which such qualities may be 
developed has been granted to one class of the young and 
summanlv denied to the other. 

Clinton v. Nas>\f. 411 F. Supp. at 1400. 

Muscarcv.'O'Mallcy. No. 7o-C-3729 (N.D. Ml. 1976). 
dealt with a similar problem in the Chicago park district 
football program. The Chicago park district totally 
excluded females from the tackle football program al- 
though it offered touch football for girls. The district's 
justifications for this sex-segregation were two-fold: cul- 
tural and physiological. The court refused to give cogni- 
zance to the argument that cultural restraints mandated 
the exclusion of females from the tackle football pro- 
gram. "We are living in a new era now when govern- 
mental programs must be devised in such a way to af- 
ford equal treatment to all citizens or other persons who 
come within the ambit of these programs .... If the 
boys can't live with, i;, thev are going to have to under- 
stand that thev are living in tlu dawn of a new age when 
there are a lot of things thev are going to have to get 
used to, and it is not going to be as hard as thev might 
think." Muscatr r. O'MaUcy, No. 7h ■ C 372^ (N.D. III. 
197M. 

"Several cases were brought challenging the National Little 
League's policy of excluding girls from participation. Thus, in 
loftntr Ptttlm'yo'il title league hu M4 I : 2d 3-1-1 1 1 st C ir l l *75>. 
the L*ourt of appeals held th.it Ihe Little I cay;ue must \idmit 
females on the same terms and conditions available -to males. 
However, bv P L. ^3 - ^51, (Pec. 26, 1**74). Congress amended 
the Little League's federal charter so as to open the League to 
bovs and girls alike. 
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The court then considered the physiological justifica- 
tions for the separate programs. Initially, the court 
found that there was no equivalent program for girls in 
the park district, concluding that touch football was not 
the equivalent of tackle football. Furthermore, to rele- 
gate females to touch football, said the court, carried 
with it a flavor of second-class treatment. In ruling that 
the Chicago park district rule was unconstitutional, the 
court hel- that the plaintiff could be excluded from the 
tackle too ill program "only if the evidence shows that 
in her pa: ular case there ts a substantially enhanced 
danger ot !■■ her." On examining the evidence, 

the court found that the plaintiff was no more likely to be 
hurl plaving tackle football than any other participant in 
the program and, therefore, must be permitted to partic- 
ipate in the league. 

Rules adopted by athletic associations that limit partic- 
ipation in a particular sport to students of a particular sex 
have received similar treatment by the courts. In Howcr 
.■». Mi'ikh'iohn, 430 F. Supp 164 (D. Colo. 1977) the federal 
court was asked to rule otkuV? constitutionality of a rule 
of the Colorado High School Activities Association that 
limited the participation on interscholastic soccer teams 
to "members of the male sex." Donna Hoover, a high 
school junior, had been removed from the soccer team 
bv the principal of her high school because of the athletic 
association's rule, although she had engaged in the con- 
ditioning and skills drills at the team's practice sessions 
and had played in junior varsity games. 

The defendants attempted to justify this rule by argu- 
ing that physiological, differences between the sexes 
(which could subject female players to an inordinate risk 
of injuries) required soccer (a contact sport) to be single 
sex. The court, however, could find no strong empirical 
data to support the rule. To the contrary, 

while males as a class tend to have an advantage in strength 
and speed over females as a class, the range of differences 
among individuals in both sexes is greater than the average 
difference between the sexes. The association has not estab- 
lished anv eligibility criteria for participation in interscholas- 
tic soccer, excepting for sex. Accordingly, any male of any 
si/l 1 and weight has the opportunity to be on an in- 
ter-scholastic team and no female is allowed to play, regard- 
less ot hiT si/e, weight, condition, or skill. 

Hihvcr v. Mriklejohn, 430 F. Supp. at 166. 

Furthermore, the goal of protecting the "disadvan- 
taged female" from injury was found not to be a suffi- 
cient justification for the rule to withstand constitutional 
scrutiny. 

fH» the extent that governmental or. rn for the health and 
safety oi anyone who knowing;'-, and voluntarily exposes 
himself or herself to possible injury can ever be an accept- 
able area of intrusion on individual liberty, there is no ra- 
tionalitv in limiting this partronizing protection to females 
who want to plav soccer. 

Women and girls constitute a majority of people in this 
country. To be elective citizens, they must be permitted to 
full participation in the educational programs designed for 
that purpose. To denv females equal access to athletics sup- 
ported bv public funds is to permit manipulation of gov- 
ernmental pnwer for a masculine advantage. 

i ^tihtananiMii is the philosophical foundation ot our polit- 
ical process and the principle which energizes the equal pro- 
teition clause of the Fourteenth Amendment. The 
emergence ol female interest in an active involvement in all 



aspects of our society requires abandonment of many histor- 
ical stereotypes. Any notion that young women are so in- 
herently weak, delicate or physically inadequate that the 
state must protect them from the folly of participation in 
vigorous athletics is a cultural anachronism unrelated to re- 
ality ... It is an inescapable conclusion that the complete 
denial of any opportunity to play interscholastic soccer is a 
violation of the piaintiff s right to equal protection of the law 
under the Fourteenth Amendment. 

Howerv^Meiklcjohn, 430 F. Supp. at 169-170. 

The court also felt that in light of the ramifications of 
the ruling, it was appropriate to make some general ob- 
servations about the constitutional concerns in athletic 
programs that are supported by public funds. 

The applicability of so fundamental a constitutional princi- 
ple as equal educational opportunity should not depend 
upon anything so mutable as customs, usages, protective 
equipment and rules of play. The courts do not have compe- 
tence to determine what games are appropriate for the 
schools or which, if any, teams should be separated by sex. 
What the courts can and must do is to insure that those who 
do make those decisions act with an awareness of what the 
Constitution does and does not require of them. Accord- 
ingly, it must be made clear that there is no constitutional 
requirement for the schools to provide any athletic program, 
as it is clear that there is no constitutional requirement to 
provide any public education. What is required is that what- 
ever opportunity is made available be open to all on equal 
terms. 

Because there is no obligation to provide any soccer program 
and because equal opportunity can be given to the plaintiff 
class either by mixed-sex or comparable separate-sex teams, 
the defendants have a choice of actions to be taken. They 
may decide to discontinue soccer as an interscholastic athle- 
tic activity; they may decide to field separate teams for males 
and females, with substantial equality in funding, coaching, 
officiating and opportunity to play; or they may decide to 
permit both sexes to compete on the same team. Any of 
these actions would satisfy the equal protection require- 
ments of the Constitution. What the defendants may not do 
is to continue to make interscholastic soccer available only to 
male students. 

Hotn.hr ik Mriklejohn, 430 F. Supp. at 171-2. 

It should be remembered that none of the cases dis- 
cussing the constitutionality of rules that restrict the op- 
portunities of women have dealt with the issue of sepa- 
rate but equal, as none of the cases involved separate 
programs that approximated equity. * 

Section 86.41 (b) of the regulation adopts the separate 
but equal approach with respect to certain sports. This 
approach is presented as an option that is available to a 
recipient but which is not mandated by the regulation. If 
a recipient chooses, it may operate separate teams for 
members of each sex either where selection for such 
teams is based on competitive skill or where the activity 
involved is a contact sport. However, where a recipient 
operates or sponsors a team in a particular noncontact 
sport for members of one sex but does not operate such a 
team for members of the other sex, and if athletic oppor- 



s An exception to this' rule, *has occurred in states that have 
examined separate programs as they relate to state equal rights 
amendments. Supreme courts in these states have concluded 
that rules which prohibit girls from competing or practicing 
against or with boys in athletic activities, including contact 
sports, violate the equal rignts amendments. See Commonwealth 
of Pennsylvania v. Pennsnlranni Interscholastic Athletic Association. 
No. 1526 CD. 1973 (Pa. Sup. Ct. March 19, 1975). 
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tunitics tor members of the excluded sex have previously 
been limited, then members of the excluded sex must be 
permitted to try out for the team offered. This would 
seem to be consistent with a narrow reading of the con- 
stitutional cases which have mandated equal opportu- 
nity for participation where there has been only one 
team offered in a sport. S:e Reed v. Nebraska School Ac- 
tivities Association, 341 F. Supp. 258 (Neb. 1972); Brenden 
v. Independent School District, 477 F. 2d 1292 (8th Cir. 
1973); Morris r. Michigan State Board of Education, 472 F. 
2d 1207 (6th Cir. 1973); Gilpin v. Kansas State High School 
Activities Association, 377 F. Supp. 1233 (Kan. 1973); 
Games v. Tennessee Sccondaty School Atnletic Association, 
415 F. Supp. 569 (F. Tenn. W6). 

Bv excluding contact sports (as identified in the regu- 
lation), from the conditions of section 86.41(b), the regu- 
lation purports to permit reeip ; ents to sponsor contact 
sports for members of one sex, while denying members 
of the other sex any comparable opportunities to com- 
pete. If the trend in the constitutional area continues to 
develop as it has in cases like Clinton t». Nfl&y, 411 F. 
Supp. 13% (N O. Ohio 1974), Muscare v. O'Mallcy, No. 
76-C-3729 (N.D. 111. 1976), and Hoover v. Meiklejohn, 430 
F. Supp. 164 (D. Colo. 1977), then the constitutional va- 
liditv of this regulation will have to be reexamined. 

Tli is seeming conflict between the regulation and die 
Constitution was at the heart of the issue in Yellow 
Springs Exempted Village School District v. Ohio High School 
Athletic Association , 443 F. Supp. 753 (S.D. Ohio 1978). In 
1^74 two female students competed for and were 
awarded positions on their school's sole interscholastie 
basketball team. Because the rules and regulations of the 
Ohio High School Athletic Association prohibited girls 
and boys from competing together on basketball teams 
(" |i|n all contact sports . . . team members shall be boys 
onlv"), the school excluded the girls from the team.. By 
si) doing, the school complied with the association's 
rules, but potentially violated the girls' constitutional 
rights. To resolve this conflict, the school board sought 
guidance from the court. 

The court recognized that although the rules of the 
association deprived school prls of liberty without the 
due process of law, they nevertheless could stand if it 
could be demonstrated that thev served some suffi- 
cients important governmental interest. The two gov- 
ernmental objectives posited by the association were 
that the rules prevented injur) to children and that thev 
would maximize female athletic opportunities. The Court 
recognized, however, that to achieve these goals, the 
association had assumed without exception that "girls 
are uniformly physicallv inferior to boys," and "arc less 
proficient athletes that, bovs.'" Yellow Springs Exempted 
Village School District v. Ohio High School Athletic Associa- 
tion, 443 F. Supp at 75S. 

The court concluded that such permanent presump- 
tions are disfavored, especially when such presumptions 
might be rebutted if individualized determinations were 
made. The court thus held the rule to be unconstitu- 
tional, holding that "school girls who so de- 
sire . . . must be given the opportunity to compete with 
K>vs in interscholastie contact sports if they are physi- 
callv qualified." Yelio;. Spring Exempted Village School 
/>>>•:..♦ : K ] h:o Hi;';i :>Ji>'o! .\thletn Association , 443 I 
Mip:\ .it 7>v 

The court further notrd that the Title IX regulation- 
.ver»' .ilsn unconstitutional insofar as they suggest that 



the creation of all-male contact sport teams is a satisfac- 
tory method of compliance. The Constitution requires 
that girls who arc qualified must be given the opportu- 
nity to demonstrate those qualifications and to compete 
with boys in all sports. 

Thus what is apparent is that there are many ways in 
which to comply with the Title IX regulation and what is 
required is a continual examination by schools of their 
athletic programs to make certain that their programs 
comport with both the Title IX regulation and the Con- 
stitution. Furthermore, schools must remember that re- 
liance on rules of a voluntary association will not im- 
munize a program from scrutiny by the courts. See sec- 
tion 86.6(c) suvra p. 43, ct scq. 

Section 86.41(c) provides that all recipients that oper- 
ate or sponsor interscholastie, intercollegiate, club, or 
intramural athletics must provide equal athletic oppor- 
tunity for members of both sexes, whether the sports are 
offered on a coeducational or on a separate sex basis. In 
determining whether equal opportunities are available, 
the Director will examine many factors, including the 10 
set torth in section 86.41(c)(i) through (x). Thus relevant 
to a determination of whether equal opportunities exist 
are; 

1. whether the selection of sports and levels of com- 
petition accommodate the interests and abilities of both 

sexes; 

2. the provision and availability of equipment and 
supplies; 

3. the scheduling of games and practice time; 

4. travel and per diem allowances; 

5. the opportunity to receive coaching and academic 
tutoring; 

b. the assignment and compensation of coaches and 
tutors; 

7. the provision of locker rooms, practice, and com- 
petitive facilities; 

N. the provision of meclieal and training facilities and 
services; 

4. the provision of housing and dining facilities; 
10. publicity. 

Furthermore, although unequal aggregate expenditures 
tor members of each sex or for male and female teams 
will not, standing alone, constitute noncompliance with 
the act, the Director can consider the failure to provide 
necessary funds for teams for one sex when assessing 
equality of opportunity. 

Case authority inMhe area of athletics has not defined 
what equal opportunity is. Rather, the few cases that 
discuss the issur do so in terms of what equal opportu- 
nity is not. Thus in Muscare v. O'Mallcy, No, 76-C-372^ 
(iVD. 111. l l *7e>) the court held that touch football was 
not the equivalent of tackle football. In all of the cases 
dealing with noneontaet sports, the courts concluded 
that ottering a sport for males only, and not offering any 
similar sport lor females, was not equal opportunity. 
I lv>wever a recent case has examined closely the concept 
ot equal opportunity in the context of separate-sex bas- 
ketball teams. 

In Cape v. Tctiticsscc Secondaru School Athletic Associa- 
tion. 424 F. Supp 732 (F.D. Tenn. 1976). ttr'd., 563 F. 2d 
7 "3 I'Uii C u. ! l '-7j a female high school student claimed 
that rules for girih interscholastie basketball, which were 
different from those applied to boys" interscholastie bas- 
ketball, deprived her of equal educational opportunity in 



violation of the Constitution. Mori* specifically, the Ten - 
lessee Secondary School Athletic Association had 
adopted nine supplemental rales applicable only to girls' 
basketball. Under these rules, girls' teams are composed 
)f six players, three forwards and three guards, how- 
ever, boys' teams have five players. On girls' teams, 
.miv forwards may play in their team's front court, and 
jnly guards may play in their team'f back court; on boy's 
teams, all players play on the full court, front and back. 
In girls' basketball, only forwards are permitted to score 
a goal for their team, including free throws awarded 
because of personal fouls. In boy's basketball, any team 
member may score a goal for the team. 

The plaintiff contended that she was denied the full 
benefits of playing basketball because, as a guard, she 
was never able to set up plays and participate in the 
strategy of the game. She also claimed that she was de- 
nied the physical development that results from playing 
the full-court game. These limitations, she alleged, 
would make it virtually impossible for her to obtain an 
athletic scholarship in basketball because she would 
have played only as a guard and would lack training in 
ttvX shoo ting skills of a forward. 

The association attempted to justify the separate rules 
as furthering the following objectives: 

1. to protect those student athletes who are weaker 
and incapable of playing the full court game from harm- 
ing themselves; 

2. to provide the opportunity for more student 
athletes to play in basketball game*. 

3. to provide the opportunity for awkward and 
clumsy student athletes to play defense* only. 

4. To provide a mo r e interesting and "faster" gam 
for the fans, 

5. to ensure continued crowd support and attendance 
(game receipts) because the fa* is are accustomed to & 
split-court game. 

Although recognizing that these objectives were not un- 
constitutional in and of themselves, the court looked 
further to de f ermine whether the rules were rationally 
related to these stated objectives. {Sec THE CONCEPT 
OF DISCRIMINATION, The Theory, sup, ; at 13). 

'I he court concluded that the rules 2 hat' r«i rational 
relationship to thw objectives: 

Objective i: 

The use of sex as a criterion for achieving 'lis objective is 
both under-inclusive and over-inclusive Because there a:e 
sr.reiv some boys who could benefit from the split-court, 
less strenuous ganv> pla\ed by the girls, the classification 
fails iu iiiiude all the wtak and incapable athletes. Simi- 
lar', there are female athletes, including the plaintiff, who 
ar • v'Jling and able to play the full-court game. There- 
fovt> tin- l £ssi\cation includes those not in need of protec- 
ts Indeed, the pro*-.' established that most female basket- 
r.:i! -Mayers are capaK" of playing full-court ball. 

Cave, v. T> .'lesse- Scomdary School Athletic Association, 424 
F. Supp. ut 741 . 

Objective 2: 

Hie .^irt-court ru.V«-> do allow a team tc place >i\ players 
inste ot the usual fie. on the court a! vine time. Nut, as 
one witness pointed out, a full-court game often requires 
much vjbstition and. depending on how a rvach runs his or 



her team, the five-player, full-court game may result in 
more participation for a greater number of players than 
would the m> plover, split-court rules. Regardless of 
whether the split-court game does, in fact, allow more par- 
ticipation, the Court finds that classification on the basis of 
sex is not a rational means of accomplishing the objective of 
greater participation. 

Cape i Taiiu'? ;tv Secon \ny $av % M Athletic Association , 424 
F. Supp. at 74 1. 

Objective 3: 

Again, . . . we find that ihe sex-based classification is both 
over and under- inclusive in relation to the objective of al- 
lowing awkward and dumsy athletes to play. Undoubtedly, 
there are many awkward and clurrsy male athletes who 
could benefit from playing under the split-court rules. Also, 
there are many graceful and agile fema 1 athletes who gain 
nothmg from rules intended to benefit the awkward and 
clumpy. 

Cape v. Tcmcssee Secondary School Athletic Association . 424 
' F. Supp. at 741. 

Objectives and 5: 

The Court is of the opinion that the objectives of sustaining 
crowd interest and support (game receipts) are insufficient 
justifications to support a sex-based classification resulting 
o ^narate educational opportunities. We note that a imin- 
il/i-.v mvenier.-e, i.e., saving the government certain 
jf.e.ir. na.; been injected several times [by the supreme 
(.V. ~\-'\ ) as a basis for sex discrimination .... It : unlikely, 
then 1 .! e, that a predicted drop in crowd supp';- - and reve- 
w*\ '.v- uld suffice to support a ^ex-based clas* ication when 
■\ y : iutr.<-!tecd savings of governmental expenditures failed to 
<io e<: same. 

\'e\ \>-. -more, the proof aas raised serious aoubt concerning 
ih;- <?e ,; . ndcints' claims that the girl;/ g.-ne is more interest- 
i".,;, that a change to full-ct/irt '.ies would diminish 
c.'n. . support For example, Coac) \berdeen stated that 
y \s opinion, girls' basketball is popular in Tennessee, not 
; cause of the split- court rules. rat because of good 
coaches, good athletes, citizen;. " l e State who support 
their voung female athletes, aw?, - nnsiderablc tradition 
■ of high cjualitv. competitive, 'a-f^. 1 - <iastic girls' basketball 
in this tvtate. (Emphasis orig*; v> 

^apev. Tennessee Secondnn/ Si '.• .)ir- : fi : A< oi wtion, - ■ 5 
F. Supp. at 741. 

The court finally concluded that the rules and their 
objectives were basec 

on an underlving d^t ^i^ >n that female student athletes 
are weaker, less capable, and more awkward than their male 
counterparts. The Suprei. e court has held ihat such "ar- 
chaic and overbroad" se>-ba*ed generalizations "could not 
be tolerated under the Constitution." Weinberger r\ Wte*en- 
(eld, >upru, 420 U.S. at h43, S. Ct. at 1231. 

Furthermore the court concluded that the injury to 
plaintiff was n-. ■ de minimis, but was substantial; 

j T| he Court re. -gnizes that athletics "has come to be gener- 
ally recogni-e-. as o fundamental ingredient of the educa- 
tional pro.ess . " Athletics is no longer strictly an '\x- 
iracurnniliir" activity, but has tvc~ome an integral ingredient 
in a well rounded curriculum. Th. s . ny injury su tiered bv 
the plaintiff n he spo l ,;n ot in ten;. t a depnvation o! an 
equal educational opp,irtun'»y sole!) ;«\ reason of her sex 
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Cape e. Tennessee Sa omiarif School Athletic Assoiiatiou 4 M 
F, Supp. at 743. 

To substantiate this conclusion, the court relied ; v > l oe 
proof presented at trial, which demonstrated tUn- ne 
plainiifi was deprived of the greater health ben* tits en- 
joyed by male players under the full-court rule* u<d 
that she had a lesser opportunity to gain a college cnol- 
arship than she would if she could play under i,n- full- 
court rules. 

On appeal, the court noted that the plaintiff !>*d not 
challenged the creation of entirely separate bv : 'tball 
leagues for males and females. From this far: the court 
assumed therefore that for the purposes of thi? case, this 
classification by gender was valid. Having made this as- 
sumption, the court went on to hold that "|w] l --n the 
classification . . . relates to athletic activity, ?f viust be 
apparent that its basis is the distinct diffex.M;ce*- in physi- 
cal characteristics and capabilities between »h. sexes and 
that the differences are reflected in the sport of tv.-ket- 
ball bv how the game itself is played. It takes little imag- 
ination to realize thai were p!ay and comrvufu a .»oi 



separate' by sex, the great bulk of females would 
quickly be eliminated from participation and denied any 
meaningful opportunity for athletic involvement." Cape 
v Tennessee Secondary School Athletic Association, 563 F. 2d 
at 7°^. Thus having concluded that girls are less capable 
athletes than boys, the court reversed the district court 
decision and recommended that plaintiff seek relief 
within the framework of the association. Sec also jones 
;■. c )klahotna Secondary School Activities Association, 453 F. 
Supp. 150 (W. Okla! 1977) where the court reached a 
similar result after having identified the plaintiff's chal- 
lenge as insubstantial. 

Section 86.41(d) contains an adjustment period similar 
to that ;<••; .r. J in Section 86.34. Recipients that operate or 
sponsor z- vered athletic programs at the elementary 
school level must have complied as expeditiously as pos- 
sum but in no event later than July 21, 1976. Recipients 
th.-. >ffer covered athletic programs at the secondary or 
v):>st- secondary level must also have complied as ex- 
i.« : ;; tiousIv as possible, but in no event later than July 
\\ 1978. ' 
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§ 86.42 Textbooks and Curricular Material 



Nothing in this regulation shall be interpreted as requiring or 
prohibiting or abridging in any way the use of particular 
textbooks or curricular materials. 

DISCUSSION 

This section of the regulation exempts from Title IX's 
coverage textbooks and curricular materials. The De- 
partment of Health, Education, and Welfare has taken 
the position thai although sex stereotyping in textbooks 
and curricular materials is a serious matter, the imposi- 



tion of restrictions in this area would "inevitably limit 
communication and would thrust the department in to 
the role of federal censor. Accordingly, the department 
has construed Title IX as not reaching textbooks and 
curricular materials on the ground that to follow another 
interpretation might place the department in a position 
of limiting free expression in violation of the First 
amendment." 40 Fed. Reg. p. 24135 Oune 4, 1975). 

However, the regulation does not prohibit recipients 
from voluntarily adopting screening procedures, consis- 
tent with the First Amendment, to be used in the selec- 
tion of curricular materials. 
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Subpart E - Discrimination on the Basis of Sex in Employment in Education 
Programs and Activities Prohibited 



Subpart E contains the provisions covering employment 
in education programs and activities. In general, the 
subpart consists of a commingling of the Guidelines on 
Discrimination Because of Sex (29 C.F.R. Part 1604) of 
the Equal Employment Opportunity Commission 
(EEOO, and the regulations of the Office of Federal 
Contract Compliance (OFCC), United States Depart- 
ment of Labor (41 C.F.R. Part 60). The subpart covers all 
aspects of employment, from recruiting through job as- 
signment, compensation, and fringe benefits. 

This subpart has been one of the more controversial 
portions of the regulations. Central to this controversy 
has been the debate as to whether or not the regulation 
can, consistent with Title IX, extend to the employment 
practices of recipients. The two sides of this debate can 
best be illustrated by examining the decision in Romeo 
Community School* v. United State* Department of Health. 
Lducation'and Welfare, 438 F. Supp. 1021 (E.D. Mich. 
1977), aff'ti. F.2d ; , 19 FEP Cases 1720 (6th Cir. 

In Romeo t a recipient of federal financial assistance (in 
the form of funds earmarked for remedial reading pro- 
grams, the purchase of library books, the provision of 
vocational education, and the provision of free milk to 
disadvantaged students^ challenged the authority of 
MEW to promulgate those portions of the regulation that 
purport to cover employment. Specifically, the Romeo 
School District challenged the provision of the regula- 
tion relating to pregnancy and maternity leave (section 

'. MEW argued to the court that the employment provi- 
sions were consistent with Title IX and within the de- 
partment's authority. HEW based its position on a com- 
parison of Title IXto Title VI. Although Title IX was 
initially intended as an amendment to Title VI (and par- 
allels the language of Title VI), there is one important 
difference between the two statutes. Title VI contains a 
provision specifically excluding discrimination in em- 
ployment from the aTt's general coverage. Title 42 
U.S.C. Section 2000d(3) provides that nothing contained 
in the nondiscrimination mandate of Title VI "shall be 
construed to authorize action under this subchapter by 
any department or agency, or labor organization, except 
where a primary objective of the federal financial assist- 
ance is to provide employment." Title IX contains no 
such provision. Thus, because no such limitation ap- 
pears in Title IX, MEW argued that Congress did not 
intend to limit tfie scope of Title IX to exclude coverage 
of sex discrimination in employment. 

MEW also contended that the legislative history *i 
Title IX demonstrated a congressional intent to regulate 
employment practices. The department cited the re- 
marks of Senator Birch Bayh relating to the coverage of 
faculty employment, and to the fact that Congress re- 
viewed the Title IX regulation's employment provisions 
in |ulv l l >7!\ and declined to disapp-o/e them as incon- 
sistent with the act. During the hearings on the regula- 
tions, employment practices under Title IX were specifi- 
cally discussed. Thus, MEW concluded that employment 



practices of recipients were intended to.be covered by 
the act. 

The Romeo schools analyzed the problem in a dif- 
ferent manner. Romeo attributed the discrepancy be- 
tween Title VI and Title IX to the fact that Title IX was 
enacted as part of a larger legislative program, which 
included amendments to Title VII of the Civil Rights Act 
of 1964, to bring educational institutions within that act's 
mandate of nondiscrimination. (In addition, the Equal 
Pay Act was amended to extend coverage to certain 
theretofore exempt employees,) Thus, to avoid con- 
tradiction within the statute (between amendments to 
Title VII covering employment and a portion of Title IX 
exempting employment), Congress removed the provi- 
sion from Title IX. 

Furthermore, Romeo contended that the legislative 
history of Title IX supported its position. Relying on the 
debate surrounding Title VI, it was argued that Congress 
never considered Title VI, even without the limiting lan- 
guage of Section 2000d(3), to cover race discrimination in 
employment. Rather, the exclusionary language was in- 
cluded as an afterthought to make this point clear and to 
resolve whatever ambiguity may have arisen. 

Romeo also pointed out "that all of those who had tes- 
tified in support of Title IX's employment provisions did 
so in relation to the amendments to Title VII and the 
Equal Pay Act and not in reference to the nondiscrimina- 
tion provision of Title IX, 

The district court, noting these two positions, chose to 
analyze the language of Title IX rather than to examine 
the legislative history of the Act. The court noted that 
although section 1681 was cast in broad terms, it 
nevertheless 

addresses itself only to sex discrimination against the partic- 
ipants in and the beneficiaries of federally assisted education 
■programs. Section 1681 must therefore be read to protect 
from sex discrimination only those persons for whom the 
federally assisted education programs are established, and 
this can only mean the school children in those programs. 
As a reference to the faculty employees, the language of § 
1681 is indirect, if not obscure. Teachers participate in these 
programs only to the extent that they may teach and help 
administer some of them; teachers benefit from these pro- 
grams only to the extent that the funds for them may be 
used to pay their salaries; teachers are 'subjected to dis- 
crimination under' these programs, (emphasis added), only 
to the extent that the programs themselves may be estab- 
lished and operated in an employment-related discriminat- 
ory* way. . . . When Congress means to statutorily regulate 
employment discrimination, it uniformly does so in more 
explicit terms than this. 

Romeo Community School* v. United State* Department of 
Health, Education, and Welfare, 438 F. Supp. at. 1031-32. 

The court finally concluded that Title IX was written in 
broad terms, not to cover all forms of sex discrimination 
in education, but to cover the variety of education pro- 
grams funded by the federal government and the many 
ways in which sex discrimination against students in 



those programs ran be manifested. Support for this con- 
clusion was found in the tact that all exclusions provided 
tor in section 1681 relate only to student activity or en- 
rollment, suggesting either that Congress nieant to allow 
wide open coverage of employment practices under sec- 
tion 1681, while closely regulating the act's coverage in 
all other respects, or that Congress never meant to in- 
clude employment practices within the coverage of the 
act in the first place. The court found the second alterna- 
tive the more likely. 

Furthermore, the court concluded that the "program- 
specific" language of section 1682, which limits HEYV's 
enforcement power, necessarily was a -limitation on the 
scope of section loSI: 

II Jn ii situation where a federally jssis;, 1 school system dis- 
criminates against its teacher employees, the Section 1682 
sanction has very limited justification. Termination of fed- 
rral aid will have no mo:e enforcement value in such a case, 
and the students participating in affected programs will still 
tv the ones to suffer from the aid termination sanction, even 
though the sanction will not be imposed for the purpose of 
entnrving trn-ir rights. The court doubts that Congress 
would resort to such an arbitrary enforcement measure 
where alternative methods or prohibiting employment dis- 
crimination, more effective and less costly than this, are 
readily available. 

Kemcu Community School* v. United States Department of 
Health, Education, and Welfare, 438 F. Supp. at 1032-33. 

The court was of the opinion that because an educa- 
tional institution's employment policies are general in 
nature, covering all faculty employees in all education 
programs, whether federally funded or not, the HEW 
regulation would entail J ho regulation of employment 
practices unrelated to the particular programs funded by 
the federal government and without regard to whether 
the practices result in sex discrimination against the be- 
neficiaries of the programs. This would result in institu- 
tion wide reform, contrary to the program-specific lan- 
guage of section 1682. 

Even more persuasive in the court's opinion was that 
Congress specifically provided for the regulation of em- 
plovment discrimination (under both Title VII and the 
Ftjual Pay Act) elsewhere in Title IX as initially pro- 
posed. Concluding that because the governmental agen- 
cies created to enforce these acts have the expertise and 
entonemont machinery necessary to compel compliance 
with regulations against sex discrimination in employ- 
ment (which HFW lacked under Title IX), the court 
found it difficult to believe that Congress perceived any 
need under Title IX to delegate to MFVV authority similar 
to that already delegated to other agencies. 

Thus the court concluded that section 1681 must be 
interpreted as a prohibition of se\ discrimination by fed- 
erally funded educational institutions against their stu- 
dents only, even^if it can be shown that the discrimina- 
tion against the employees results in discrimination 
against the students. Although the court's opinion de- 
clared all of subpart F to be invalid, the court's judg- 
ment, entered to implement its opinion, took a narrower 
approach, striking down only that section of the regula- 
tion relating to pregnane)' — section 8637'. 

On appeal, the United States Court of Appeals for the 
Sixth Circuit agreed with the district court, concluding 
that its analysis was a reasonable construction of Title IX 
as part ot the mosaic of federal statutes that protect the 
rights of women and minorities. Romeo Community 



Schools v. HEW, F.2d , 19 FEP cases 1720, 1722 

(6th Cir. 1979). See also Isleboro School Committee v. 
Califano, 593 F. 2d 424 (1st Cir. 1979), affirming Brunswick 
School Board v. Califano, 449 F. Supp. 866 (D. Maine 1978); 
junior College District of St. Louis v. Califano, 
F.2d 19 FFP Cases 301 (8th Cir. 1979), affirm- 
ing 455 F, Supp. 1212 (E.D. Mo. 1978); University of Toledo 
v. HEW, 464 F.Supp. 693. (N.D. Ohio 1979); McCarthy v. 
Hurkholder. 448 F.Supp. 41 (D. Kansas 1978). 

This decision leaves many questions unanswered. 
First, the result is . .mtrary to the conclusion reached by 
the court in Piascik v. Cleveland Museum of Art, 426 
F.Supp. 779 (N.D. Ohio 1976). \n Piascik, a female appli- 
cant for the position of museum security guard- alleged 
that she had been denied employment because of her 
sex in violation of Title IX, In discussing whetherjitle IX 
was available to the plaintiff as a cause of action, the 
court considered the scope of the act. The court noted 
that section 1681 was enacted in the same bill that re- 
moved the specific exclusion of educational institutions 
from Title VII, and recognized 'that to permit Title IX 
charges of sex discrimination would duplicate the ex- 
press private remedy for such employment discrimina- 
tion contained in Title VII, Nevertheless, the court con- 
cluded that Title IX did reach the employment practices 
of recipient institutions, Piascik v. Cleveland Museum of 
Art, 426 F.Supp. at 780-781, n. 1. 

Romeo is also contrary to the results reached under 
Title VI, In instances whore federal funds are received 
expressly for the purpose of employment, Title VI gives 
the federal agency administering those funds the author- 
ity to impose employment related regulations on the re- 
cipient of those federal funds, Cf. Afro American Pa- 
trolmen's League v. Duck, 503 F.2d 294' (6th Cir. 1974); 
NAACP, Western Region v. Hrennan, 360 F. Supp, 1006 
(D.D.C. 1973), despite the fact that recipient may have to 
adopt two separate sets of employment policies — one set 
, for employees paid out of federal funds, and one set for 
employees paid for by the recipient out of its own funds, 
(Similar dual standards could develop as a result of 
Executive Order 11246, which bans discrimination on 
the basis of race, color, religion, sex, or national origin in 
employment on all government con tracts performed by 
private individuals or contractors. See Contractors Associa- 
tion of Eastern Pa. v. Secretary of Labor, 442 F.2d' 159 (3rd 
Cir. 1971), cert, denied, 404 U .S. 854 , 92 S. Ct. 98(1971)). 

Furthermore, in U.S. v. Jefferson Coutity Hoard of Educa- 
tion, 372 F.2d 836 (5th Cir. 1966), decree corrected 380 F.2d 
■ 385, cert, denied, 839 U.S. 840, 88 S.Ct. 77 (1967), (lie 
court was faced with the question of whether, within the 
confines of Title VI. race discrimination against faculty 
employees was covered by the act. Citing to the legisla- 
tive history surrounding Title VI, the court noted that 
Title VI was intended to reach at least those employees 
who were the beneficiaries of federal assistance pro- 
grams. However, the court refused to accept the defen- 
dant's argument that Title VI could rot permit interfer- 
ence with the employment practices of schools. "Faculty 
integration is essential to student desegregation. To the 
extent that teacher discrimination jeopardizes the suc- 
cess of desegregation, it is unlawful wholly aside from 
its effect upon individual teachers." U.S. v, jiiferson 
County Hoard of Education 372 F.2d at 883. 

In addition, although the Romeo courts recognized that 
those who testified in support of Title IX's employment 
provisions did .not make reference to any substantive 
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provision of the Ait. the* court loncluded from this that 
testimony was intended to relate soley to the proposed 
amendments to Title VII. However, the testimony at 
that time not only made reference to Title VII, but it also 
urged Congress to remedy the shortcomings of Execu- 
tive Order 1 124b. Under that order, the federal govern- 
ment has banned discrimination on the basis of race, 
color, religion, sex, and national origin in employment 
on all government contracts, including but not limited 
to construction contracts. HEW has been delegated the 
enforcement authority for this order in regard to educa- 
tional institutions. Because Title IX is written in terms of 
federal financial assistance, it is equally consistent to 
conclude that the act was in-tended to strengthen >.the 
enforcement powers th?" the federal government had 
over programs funded by federal monies. 

This conclusion becomes more persuasive when it is 
understood that the coverage of Title VII is not coexten- 
sive with the coverage of Title IX. Title IX applies to 
recipients of federal financial assistance. Title VII, how- 
ever, has no relationship to federal financial assistance. 
Title VII prohibits discrimination on the basis of race, 
color, religion, sex, and national origin by employers ot 
IS or more employees. Employers who employ less than 
15 employees are not covered. As a consequence, the 
suggestion that there are more effective and less costly 
methods for prohibiting discrimination than Title IX tails 



to recognize that as to those employers who receive fed- 
eral financial assistance but who employ less than 15 
employees there is no prohibition of discrimination, a 
result that Congress* surely could not have anticipated. 

Thus the Romeo case leaves many issues unresolved, 
and, as in all other areas of litigation, the final solution of 
these issues may take years. In the meantime, these con- 
tradictions, of necessity, will continue to exist until 
further clarifying legislation or litigation develops. 

Numerous other- enactments continue to govern the 
employment practices of most educational institutions: 
the Constitution of the United States, Title VII of the 
Civil Rights Act of 1964, the Equal Pay Act of 1963, 
Executive Order 11246, Title VII and Title VIII of the 
Public Health Service Act, and numerous local antidis- 
crimination statutes and ordinances. Sec the discussion 
accompanying section Kn.n of the regulations, nupm. 
These many enactments, all of which affect employer/ 
employee relations, have resulted in a substantial body 
of case authority defining the parameters of legal actions 
relating to employment. This authority cannot be 
adequately synthesized in a work such as this. One can 
only hope to present illustrative examples where they 
will be useful. So, here, as is the case in all areas, when a 
problem of legal interpretation arises, it is always best 
for recipients to seek advice from competent counsel 
whenever evaluating specific policies and practices. 



§ 86.51 Employment 



(a) General. 

(1) No person shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to 
discrimination in employment, or recruitment, consideraton, 
or selection therefore, whether full- time or part-time, under 
any education program or activity operated by a recipient 
which receives or benefits from Federal financial assistance. 

(2) A recipient shall make all employment decisions in any 
education program or activity operated by such recipient in a 
nondiscriminatory manner and shall not limit, segregate, or 
classify applicants or employees in any way which could 
adversely affect any applicant's or employee's employment 
opportunities or status because of sex. 

(3) A recipient shall noi enter into any contractual or 
other relationship which directly or indirectly has the effect 
ot subjecting employees or students to discrimination prohi- 
bited by this Subpart, including relationships with employ- 
ment and referral agencies, with labor unions, and with or- 
ganisations providing or administering fringe benefits to 
employees of the recipient. 

(4) A recipient shall not grant preferences to applicants tor 
employment on the basis of attendance at any educational 
institution or entity which admits as students only or pre- 
dominantly members of one sex, if the giving of such prefer- 
ences has the effect of discriminating on the basis of sex in 
violation of this part. 

(b) Application. The provisions of this subpart apply to: 

tl) Recruitment, advertising, and the process of applica- 
tion for employment, 

(2) Hiring, upgrading, promotion, consideration for ar.d 
award of tenure, demotion, transfer, layoff, termination, ap- 
plication of nepotism policies, ripht of return from layoff, 
and rehiring; 

\3) Rates of pay or any other form of compensation and 
changes in compensation; 

[D job assignments, classifications and structure, includ- 
ing position descriptions, line* of progression, and seniority 
lists; 

(:>) The terms of any collective bargaining agreement; 

(6) Granting and return from leaves of absence, leave for 
pregnancy, childbirth, false pregnancy, termination of preg- 
nancy, leave for persons of either sex to care for children or 
de pendents, or any other leave; 

(7i Fringe benefits available by virtue ot employment, 
whether or not administered by the recipient. 

(5) Selection and financial support for training, including 
apprenticeship, professional meeting, conferences, and 
nlher related activities, selection for tuition assistance, selec- 
tion for sabbaticals and leaves of absence to pursue training; 

(^) Employer-sponsored activities, including social or re- 
creational programs; and 

(10) Any other term, condition, or privilege of employ- 
ment. 

DISCUSSION 

Section 86.31. through both the general and specific 
subparts, sets forth the nondiscrimination mandate as it 
relates to the employment practices of a recipient. As has 
been pointed out, Romeo Community Schools v. United 
States Department of Health, Education and Welfare, 438 F. 
Supp. 1021 (H.D. Mich. 1977), afj'd, F.2d , 19 



FEP Cases 1720 (6th Or. 1979) declared that this section 
and all succeeding sections relating to employment were 
invalid and of no legal force and effect. However, be- 
cause another case has suggested a contrary result, Pias- 
cik v, CkvehvnU Museum of Art, 426 F. Supp. 779 (fj.O. 
Ohio 1976), the status of the employment portions of the 
regulation is not yet resolved. 

Subpart (a)(1) restates the concept of section 1681 in 
the employment sphere, applying the general language 
of the act to employment or recruitment, consideration, 
or selection therefore. Subpart (a)(2) expands on (a)(1), 
requiring recipients to make all employment decisions in 
a nondiscriminatory manner. Prohibited by this section 
are practices that limit, segregate, or classify applicants 
or employees in a way that could adversely affect their 
employment opportunities because of sex. Banned by 
this provision are not only policies that restrict individu- 
als of a particular sex to certain jobs, departments, or 
functions, but also those seemingly neutral policies that 
restrict individuals on the basis of characteristics that are 
the functional equivalent of "sex." 

Thus, an employer cannot refuse to hire an employee 
on the basis of stereotyped characterizations of his or her 
sex (e.g., women make better flight attendants than 
men, Diaz v. Pan American World Ainvavs. Inc., 442 F.2d 
385 (5th Cir. 1971), cert, dented, 404 U.S." 950, 92 S.Ct. 275 
(l' ; 7D), nor assign an employee to a particular job or 
department on the basis of preconceived opinions as to 
the capacities of individuals of his or her sex. (Pond v. 
Braniff Airaays, Inc. 500 F.2d 161 (5th Cir. 1974)). 

In addition, practices that appear neutral may result in 
discrimination. When an employer's total work force 
comprises only individuals of one sex, word-of- mouth 
recruiting may perpetuate past discrimination and result 
in discrimination on the basis of sex, Nance ik Union Car- 
bide Corj).. Consumer Products Division, 397 F. Supp 436 
(D.N.C. 1975). 

Subpart (a)(3) prohibits a recipient from entering into 
any contractual relationship that has the effect of subject- 
ing employees or students to discrimination. This in- 
cludes contracts with employment agencies for referral 
purposes, union contracts, or contracts with any entity 
that provides or administers fringe benefits to the em- 
ployees of the rvripient (i.e,. insurance companies). 

Subpart (a)(4) carries into the employment sector the 
limitation discussed in section 80.22, supta in the admis- 
sions sector. Thus a recipient shall not give preference to 
applicants for employment because such applicants at-' 
tended any institut t or entity that limits its enrollment 
totally or predominantly to members of one sex, if the 
result of this practice has the effect of aiscrimin^nng on 
the basis of se<. In other words it is noi sufficient for a 
recipient to abandon facially discriminatory policies if, as 
their replacement, the ripient adopts the discrimina- 
tor}' policies of a third party 

Of conccn is the effect of v ; n's preference in this 
area. Man)' public employers ■.■ui t preferences for ap- 
pointment to veterans. Yet because of the history of 
discrimination against women in the military (as well 
as a congressionally imposed quota on the number of 
women annually to be admitted to the -rmed forces), 
such a practice has the effect of preferring men over 



women tor employment, and could violate the regula- 
tion Just such a question has developed in the public 
employment sphere, independent of Title IX. 

In Fenny v. Commonwealth of Massachusetts , 17 FEP 
Cases n59 (D. Mass. 1978), a three-judge court declared 
that the Massachusetts veterans' preference statute ; 
granting preference in public employment violated the 
Fqual Protection Clause of the Fourteenth Amendment. 
Although the court concluded that the statute was not 
facially uisci nninatory, it did find that it was not impar- 
tial or neutral because of its impact on the opportunities 
ot women. Persuasive to the court was that the statute 
effectively tied women's employment opportunities to 
the discriminatory admission standards of the Armed 
Forces, and that service in the military bore no demon- 
strable relationship for civilian public service. 

The Supreme Court disagreed. The Court reiterated its / 
earlier Holdings that when a neutral law has a disparate 
impact un a group that has historically been the victim of 
discrimination, an unconstitutional purpose may be at 
work. A mere showing of disparate impact, however, no 
matter how severe, does not end the inquiry, but is 
rather the starting point for the application of a two-fold 
t«*st. "The tirst question is whether the statutory classifi- 
cation is indeed neutral in the sense that it is not 
gender-based. If the classification itself, covert or overt, 
is not based upon gender, the second question is 
whether the adverse effect reflects invidious gender- 
based discrimination." Personnel Administrator of Mas- 
sachusetts leencu. U.S. , 99 S.Ct. at 2293. 

Applvmg this test to the facts before it, the Court con- 
cluded that the Massachusetts scheme was not uncon- 
stitutional: "|N|othing in the record demonstrates that 
the rretvieive tor veterans was originally devised or 
subsequently reenacted b^au^e it would accomplish the 
collateral goal of keeping women in a stereotypic and 
predefined place in the Massachusetts Civil Service. Per- 

sontwlrAiirnituttrtitor o* S'ic:--i.wnu>ct<s v. Fenny. U.S. 

, W S.C t. at H^h> 

Subpart (b) sets torth r he aspects of employment to 
which the general employment regulations apply. In- 
cluded aie ali aspects ot recruitment, hiring, promotion, 
retention rates of pay and compensation, job assign- 
ment, terms ot collective bargaining agreements, leaves 
ot absence (including leave resulting from pregnancy 
and pregnancv- related conditions), fringe benefits, 
tra.ning and apprenticeship programs, employer- 
sponsored activities ( whether social or recreational), and 
any other teim. condition, or priv ilege of employment. 
Although some ot these areas are the subject of further 
prov isions c»t the regulation (recruitment, section 86.53; 
rates ot' pa v. section K6.54, job classifications, section 
S6o5; pregnancy, section 8b. 37; fringe benefits, section 
Sb.^h). others are mentioned only here and deserve dis- 
cussion. 

Subpart (b)l2» bring** within the act's coverage the ap- 
plication i.it nepotism policies. Although nepotism 
policies, in and of themselves, do not violate Title IX, Cf. 
Ihyrv Trans World Airline*. Inc., 525 F.2d 409 (8th Cir. 
1**7^). where a nepotism rule, which prohibits the pa- 
rent child, brother, sister, husband, or wife of any 
member of the academic or nonacademic staff of a col- 
lege from appointment to that college, is applied un- 
evenly and results m discrimination against women, it is 
prohibited. Sanhotunatsu v. Boyer, 8 I;PO 1 4704 
(N.V.A.D. IW74). 



Furthermore, recipients may not adopt one policy 
concerning the hiring and retention of male employees 
and maintain a separate and different policy for the em- 
ployment of females. Me. Arthur v. Southern Airways, Inc. , 
404 F. Supp. 508 (D. Ga. 1975)' Standards for hiring and 
promotion, once adopted, must be applied uniformly to 
all employees. 

Similarly, the courts have been unsympathetic to the 
contention of employers that customer or co-worker pre- 
ference requires the hiring of a person of a particular sex. 
The most-famous case in this area is Diaz v. Pan American 
World Airway*, 442 F.2d 385 (5th Cir. 1971), tvrf. denied. 
404 U.S. 950, 92 S.Ct. 275 (1971). In Diaz, a male had 
been denied a job as a flight attendant because the air- 
line, Pan Am, hired only females for the job. Pan Am, 
through the presentation of the testimony of a psychia- 
trist, attempted to prove that because of the unique envi- 
ronment created in an airplane cabin, the special 
psychological needs of the passengers could be met only 
by female flight attendants. In addition, the airline ar- 
gued that its passengers preferred female attendants. 

The court rejected both arguments. First, the court 
found the primary function of an airline to be to trans- 
port passengers safely from one point to another, and 
although a pleasant environment may be important, it is 
tangential to the essence of that function. As to the pas- 
sengers' preference, the court said: 

While we recognize that the public's expectation of finding 
one sex in a particular role may cause some initial difficulty, 
it 'voulct be totally anomalous if we were to allow the prefer- 
ences and prejudices of the customers *o determine whether 
the sex discrimination was valid. Indeed, it was. to a large 
extent, these very prejudices the Act was meant »o over- 
come. Thus, we feel that customer preference may be taken 
into account only when it is based on the com pa PV 1 irabil- 
itv to preterm the prima rv function or service it offers. 

Duiz r Pan American World Airway*, hn.. 442 F.?.d at 

Subpart (b)(10) brings within this section's coverage 
ail other terms, conditions, or privileges of employment, 
l anguage similar to this, appearing in Title VII. has re- 
ceived some interpretation. In Harrington v. Vandalia- 
Rutler Board of Lducalon, 418 F. Supp' 603 (S.D. Ohio 
We.), nv'd on other ground*, 585 F.2d 192 (6th cir. 1978), 
,r>t dennd. U.S. . . 99 S.Ct. 1269 H979) the 

plaintiff, .i temale physical education teacher, alleged 
thai because she was always assigned to teach physical 
eci.ication in the girls' facility (which w as substantially 
interior to the boys' facility'), s"he was being denied her 
Title VI 1 right to equal conditions of employment. In 
ruling in her favor, the court found that the girls' gym- 
nasium lacked the natural light and ventilation of the 
boys' gymnasium; that it was^substantially smaller than 
the boys' facility; that because of the nature of the facil- 
ity, the female teacher could not supervise her entire 
class properly; that she was handicapped in the per- 
formance of her job bv being provided with inadequate 
equipment; and that she was not provided with private 
shower or toilet facilities comparable to those provided 
for the male teachers. In awarding the plaintiff $6,000 
for her injuries, the court concluded that it is a violation 
of Title VI! to assign female teachers, who perform the 
same services as male teachers, to facilities that are in- 
ferior to those available to the males and, therefore, 
handicap the teacher's ability to supervise and teach. 



§ 86.52 Employment Criteria 



A recipient shall not administer or operate any test or o^her 
criterion for any employment opportunity which has a dispro- 
portion.! (civ adverse effect on persons on the basis of sex un- 
less: 

(a) Use ot such test or other cirterion i* shown to predict 
validly successful performance in the position in question; and 

(b) Alternative tests or criteria tor such purpose' which do 
not have such disproportionately adverse effect, are shown to 
tx- unavailable. 



DISCUSSION 

Section 86.52 expand*:, upon section 86.51 to provide that 
a recipient shall not use any test or criterion for employ- 
ment opportunity that has a disproportionately adverse 
effect on person on the basis of sex unless the test is 
shown to predict validly successful performance ir. the 
job and no alternative test is available that does not have 
such an adverse effect. This is not to say that a recipient 
m.iV never test applicants for employment. The regula- 
tion merely prohibits the use of a device that is dis- 
criminator)' and not necessarily job related. That a reci- 
pient did not intend to discriminate in the administra- 
tion of the test is no deft. >e. This section is merely a 
restatement of the principle announced in Gn'^s v. Duke 
Power Co., 401 U.S. 424, 91 S.Ct. 849 (1971).' In Cnv^s, 
the Court was analyzing the requirement that all em- 
ployees have a high school education as a condition of 
employment. Although neutral on its face, it was shown 
statistically that this practice had the effect of denying 
employment to substantially more blacks than to whites, 
thus perpetuating the company's earlier discriminatory 
hiring practices. Furthermore, it was demonstrated that 
a high school education was not necessary for the suc- 
cessful performance of the job. The Court concluded that 
in lighi ot the discriminatory impact of the test, the prac- 
tice must b*. discontinued uniess the company could 
show that a high school education is necessary ror the 
.^successful performance of a specific job and the opera- 
tion of the business. 

Since the announcement of Cri^a, its principle has 
been applied broadly throughout the employment pro- 
cess. TVs.'S has been interpreted to mean not only the 
traditional paper-and- pencil type, but also any device 
used to selvct employees for hire or promotion. In addi- 
tion, validation has become a term of art. It is through the 



process of validation tht employers determine whether 
or not a specific test or criterior has a significant rela- 
tionship to actual performance on the job. There are es- 
sentially three types of validation, criterion- related vali- 
dation, construct validation, and content validation. A 
test has criterion validity if test scores match job perfor- 
mance ratings, construct validity if it tests for traits 
necessary for performance of the jab, and content valid- 
ity if the test closely duplicates the duties of the job. The 
most accurate- kind of validity is criterion validity. This 
kind of validity is not always feasible, however. In these 
situations, construct and content validity may be used 
bv employers. Sec gcnerallx; Albemarle v. Moody. 422 
U.S. 405, 95 S.Ct 2362 (1975). 

Even wheii a test is shown to be a valid predictor of 
success, its use may still be prohibited. The regulation 
further requires that it be demonstrated that no alterna- 
tive valid predictor be available that does not produce a 
discriminatory result. Only if such an alternative does 
not exist will the use of an otherwise discriminatory de- 
vice be permitted. Of course, if a discriminatory test 
does not validly predict successful performance, then it 
cannot be employed. 

This concept as it relates to sex bias was recently the 
subject of discussion by the Supreme Court in Dothard v. 
Rawlmsofi, 433 U.S 321, 97 S.Ct. 2720 (1977). In Dothard, 
the Court was asked to review a district court decision 
that held that Alabama's minimum height and weight 
requirements for eligibility for employment by the 
Alabama Board of Corrections were sexually dis- 
criminatory and violated Title VII, In its opinion, the 
Supreme Court noted that the impact of the require- 
ments was clearly discriminatory, excluding 41.13% of 
the female population from consideration, but excluding* 
less than 1% of the male population. Furthermore, the 
Court found that the height and weight requirements 
were not job related on the basis of their alleged relation- 
ship to strength. No evidence was presented that estab- 
lished a correlation between the height and weight re- 
quirments and the requisite amount of strength thought 
necessary to perform the job. Furthermore, even assum- 
ing that strength is essential to successful job perfor- 
mance, the state could have achieved its purpose by 
adopting and validating a test for applicants that mea- 
sures strength directly. The state's failure properly to 
validate this selection device resulted in it being held to 
be invalid under Title VII. 
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g 86.53 Recruitment 



m \\»ndiM nmmatory recruitment and hinng. A recipient 
shall nut discriminate on the basis of sex in the recruitment and 
hiring ot emplovees. Where a recipient has tven found to be 
presently discriminating on the basis of sex in the recruitment 
or hiring ot employees, or has been found to have in the past so 
discriminated, the recipient shall recruit members of the sex so 
discriminated against so as to overcome the effects of such past 
or present discrimination, 

d>l Recruitment patterns. A recipient shall not recruit primar- 
tlv 01 exilusiveh at entities which furnish as applicants only or 
predominantlv members of one sex if such actions have the 
effect ot discrimination on the basis of sex in violation of this 
subpart 



DISCUSSION 



Section Sfi.V* covers the recruitment and hiring practices 
ot recipients. Prohibited is discrimination on the basis of 
■,1-x m recruitment and hiring. In addition, when a recip- 
ient has been found to be presently discriminating or to 
have in the past discriminated, the recipient is mandated 
to affirmatively recruit members of the sex so discrimi- 
nated against so as to overcome the effects of such past 
or present desenmination. Relevant to this requirement 



is the language of the court in johnso.'- v. University of 
Pittdmrxh, 359 F. Supp. 1002 (VV.D. Pa. 1973). In johnson, 
a female assistant professor in the School of Medicine 
challenged the aiversity's decision to terminate her. In 
support of its decision to grant an injunction, the cuurt 
found intentional wrongdoing on tru* part of the univer- 
sity, 

from the failure to implement or set any data for an affirma- 
tive action plan to <0iminate such discrimination ane" l V fact 
that while -iffirmative <"*tion was supposed to have been 
taken, the number of w. men fac '»v members in this schoo' 
substantiallv decreased instead of increased. 

joinison v. University of Pittslntrgh. 359 F. Supp. at 1010. 

Thus, any affirmative action pbn instituted by a recip- 
ient should be monitored to make certain that it is work- 
,ng and not merely a paper promise. 

Subpart (b) provides that a recipient shall not recruit 
primarily or exclusive!;/ at institutions that furnish appli- 
cants who are members of a particular sex if such re- 
cruitment has the effect of discriminating on the basis of 
sex. The regulation d ^ not purport to ban recruitment 
through such institutions, but rather places the burden 
on the recipient to make certain that the decision to use 
the services of such entities does not circumvent the 
purposes ot the act. 
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$ 86.54 Compensation 



A recipient sb .ill not make or enforce anv policy v »r practice 
which, on the K.ms ot sex. 

l.t) Makes distinctions in rotes ot p.ic or other compensation, 
tb) Results m the payment ot wages to emplovees ot one sex 
at a rate less than that paid to employees ot the i ( »posite sex tor 
equal v\ork on jobs the performance ot which requires equ.il 
skill, effort, and responsibility, and which t ire performed under 
similar working conditions. 



DISCUSSION 

Section Hrv^l prohibits sex discrimination in rates of pay 
or other compensation. Although intended to parallel 
the wording of the Equal Pay Act of 1963, the regulation 
also prohibits those practices which are discriminatory 
independent of the Equal Pay Act. Thus, a recipient 
cannot discriminate in compensation between men and 
women because a woman may be willing to work tor less 
than a man, Di Salvo v. Chamber of Commerce of Greater 
ktinw City. 41h F. Supp. 844 (D. Mo. 1976), or by deny- 
ing women the opportunity for overtime work assign- 
ments, Cameau v. Raytheon Co., 323 F. Supp. 391 \D. 
Mass. 1971). 

Subpart (b) adopts the language ot" the Equal Pay Act 
of P>63 as the standard under Title IX. Thus, case law 
established under that act will be looked to for guidance 
when evaluating the compensation policies of recipients. 
In general, employees of one sex must be paid at the 
same rate as employees of the other sex when perform- 
ing .qual w-rk on jobs, the performance of which re- 
quires equal skill, effort, and responsibility, and which 
are performed under similar working conditions. This 
proscription applies to all kinds of compensation, includ- 
ing wages, bonuses, overtime, fringe benefits, sick pay, 
and noncash items. 

In determining whether two jobs are "equal" for Equal 
Pay purposes, the inquiry turns to whether the jobs re- 
quire equal skill (as measured by the actual skill needed 
to perfoiT. the job, not the skill possessed bv certain 
employees in that job), equal effort (as measured by the 
physical or mental c ertion needed for the perloramnce 
of the job), equal responsibility (as measured by the de- 



gree of accountability involved), and are pertormed 
under similar working conditions (measured by an 
analysis of the surroundings and the hazards encoun- 
tered by the employees). 

In meeting this test, it has been established that the 
two jobs need not be identical to be considered "equal." 
If the two jobs are substantially equal, insignificant dif- 
ferences will be deemed irrelevant. Hodgson v. Coming 
Class Works, 417 U.S. 188, 94 S.Ct. 2223 (1974). Further- 
more, the actual requirements and performance of the 
job, and not formal job descriptions or titles, are control- 
ling. Brcnnan v. Prince William Hospital Corp. , 503 F.2d 282 
(4th Cir. 1974), cert, denied, 420 U.S. 972, ^ S.Ct. 1392 
(1973); Katz v. School Dist. of Clayton, Mo., 14 EPD r 7650 
(8th Cir. 1977). 

This standard was applied in Brcnnan v. \\\n*dbridgc 
School District, 8 EPD c 9640 (D. Del. l l >74). In W'oodbridgc 
the girls' Softball coach was paid $300 under a supple- 
mental contract; the boys' hardball coach was paid $400. 
In finding a violation of the Equal Pay Act, the court 
examined the duties of the two coaches, finding that 
both coaches were responsible for recruitment, supervi- 
sion, and instruction of their respective teams. Both had 
to account for equipment and arrange schedules tor 
practice, play, and transportation. Roth teams had 16 
players, used the same equipment, played under the 
same rules, and had the same season length. Although 
the court recognized that certain incidental diflerenees 
(including but not limited to those mentioned above) 
may make the jobs different, the two were still equal for 
equal pay purposes. Both involved the same primary job 
function (teaching) and required substantially equal 
skill, effort, and responsibility. Furthermore, the court 
states that the incidental differences between the two 
jobs must be ignored unless it is shown that the per- 
formance of those differences required extra skill, effort, 
or responsibility; consumed a significant amount of time 
of all those whose pay differentials were to be justified; 
and were of an economic value commensurate with the 
pay differential. Sec al-o Brennan v. Coose Creek c onsoh- 
dated Independent School District, 21 WH Cases 25 (S.D. 
Tex. 1973), aff'd, 319 F.2d^3 (3th Cir. 1973), (school dis- 
trict found to have discriminated against female janitors 
bv paying them less than it paid its male janitors). 
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§ 86.55 Job Classification And Structure 



A rn ipient shall not 

u»l c Kissilv .1 |oh as being tor moles or tor rrnulcs; 

tb) Mjint.un or establish M-pardte lines of progression, 
« f.iontv lists. coreir ladders, or tenure systems based mi sex, 
i r 

U) Maintain or establish separate lints of progression, 
seniority systems career ladders, or tenure systems or similar 
jobs, position descriptions, or job requirements which classify 
persons oil the bases ot si>\, unless se\ is a bona-fide occupa- 
tional qualification lor the position- in question as set forth in 



DISCUSSION 

Section Nh.^ prohibits a recipient from classifying jobs 
as being for males or for females and from maintaining 
or establishing separate lines of progression, seniority 
lists, career ladders, or tenure system based on sex. 
Subpart (c) provides, however, that if sex is a bona fide 
occupational qualification for the position in question (as 
that term is defined m section Kb. hi (the reference to 
section Sn.51 obviously is a typographical error] ). a re- 
cipient nuv classitv employees on the basis of sex. 



A recipient need not label jobs as being tor males or 
females to be found to have classified the jobs on the 
basis ot sex. It is sufficient if there is an identifiable job 
category that can be shown to have been limited to one 
sex. biffnf v. Northnrtt Airline*. Inc.. 36b F. Supp 7b3 
(D.D.C. \v7?>),a(f'd, 13 FEP Cases 10o8 <l).(\ Cir. I97h), 
cert, denied. In FI:P Cases 998' (1978). 

When jobs. have been so labeled or classified, how- 
ever, courts have been quick to find violations ot Title 
VII. Bow v. Colgate-Palmolive Co., 416 I .2J 711 (7th Cir. 
1969) (Title VII violated by employer who refused to 
permit females to compete for jobs requiring the lifting 
of 35 pounds or more); Ridinger c. General Motor* Corp., 
323 F. Supp. 1089 (N.D. Ohio 1971), nv'd on other 
ground*, 474 F.2d>49 (6th Cir. 1972) (the denial of over- 
time work assignments to females violates Title VII). 
Similar results have been reached as to seniority, Palmer 
v. General Mills, Inc., 513 F.2d 1040 (6th Cir. #75) 
(seniority system that freezes women into formerly all- 
female jobs violates Title VII); lines of progression, 
FKOC Decision No. 71-865 (1970), CCH FIEOC Decisions 
f 6190; and systems of promotion, Kober v. We*tin$hou*c 
LUxtrie Corp.', 480 F.2d 240 (3rd Cir. 1973) (reliance on 
state law is no justification for sex discrimination in 
promotions, demotions, and transfers). 



§ 86 c -6 Fringe Benefits 



(a) Tnnge Benefits" defined. For purposes of this part, 
'fringe benefits" means: any medical hospital, accident, life 
insurance or retirement benefit, service, policy or plan, any 
profit-sharing or bonus plan, leave, and any other benefit or 
service of employment not subject to the provision of §86.54. 

(b) Prohibitions. A Recipient shall not: 

( 1 ) Discriminate on the basis of sex with regard to making 
tringo benefits available to employees or make fringe benefits 
available to spouses, families, or dependents of empi<>> es 
differently upon the basis of the employee's sex; 

(2) Administer, operate, offer, or participate in a fringe 
benefit plan which does no* provide either for equal periodic 
benefits for members of each sex, or for equal contnbutiens 
to tin- plan by such recipient for members of eac'i sex; or 

O) Administer, operate, otter, or participate in a pensior 
or retirement plan which establishes different optional or 
* ompulsory retirement ^ges based on sex or which otherwise 
disi miniates in benefits on the basis of sex. 

DISCUSSION 

Section Sh/V) relates to the policies ot recipients concern- 
ing 1 rin fc^i ■ benefits. Subpart (a) defines benefits to in- 
i lude anv benefit or service of e nplovnient other than 
wages tir salaries, 'ncluded are medical, hospital, acci- 
dent, life insurance, re f irenu'nt, profit-sharing, and 
leave plan .. 

Subpart No.Sfcfl. M) pro! ibits recipients troni making 
fringe benefits available to employees or dependents of 
empli ees (iivluding spouses and family members) dif- 
ference on the basis «>f sex. Thus, a recipient cannot 
make tamilv-plan coverage available to male married 
eniplovees, but deny such coverage to female married 
emplt >yevs 

Si bpart b)(2) provides further that as to those fringe 
benetits which are provided, recipients must make cer- 
tain that the plans provide tor either equal periodic benc- 
h's tor members of each sex or tor equal contributions to 
the plan bv such recipient tor members ot each sex. Thus 
under this provision, recipients are free to decide which 
alternative to adopt. The inquiry must not stop there, 
however. The question of equality in fringe benefit plans 
has been considered bv other government agencies. 

I'nder I xecutive Order 1124b, either equal periodic 
benetits or euual contributions will satisfy the requirc- 
ments ol the order Und'T the hqual Pay Act of i%3, the 
^\ age and I lour Division ot the Department of Labor has 
concluded that when [providing benefits tor employees, 
an employer can comply wilh the law bv making equal 
c ontributions (even though the resulting benefits are dif- 
ferent) or In' making differing contributions to provide 
equal benefits The bqual Employment Opportunity 
( nmmission, however, in interpreting Title VII, has 
concluded that Title VII is violated where a benefit plan 
provides unequal benefits to employees, even it em- 
plover contributions are equal 

In Wanhat! v. Ct'uofi.i* .-bivy/cs, 5??3 l ; .2d 5S1, ^2 Nth 
( ir. i°7o), the Ninth Circuit was presented with the 
question of whether a retirement plan that required 
women employees to contribute from their wages 
more than similarly situated male employees because ot 



the longer average life expectancy of women violated 
Title VII. Under the plan offered by the city, women and 
men received the same monthly benefits on retiring. In 
declaring die city's policy to be violative of Title VII, the 
court rejected the argument th.it the difference in bene- 
fits was justified because of the statistically longer life 
spans of women. j 

It is undisputed that the overriding purpose of Title VII is to 
require employers to treat each employee (or prospective 
employee) as an individual, and to make job related deci- 
sions about each employee on the bases of relevant indi- 
vidual characteristics, so that the employee's membership in 
a . . . sexual group is irrelevant to the decisions .... To 
reqere every individual women to contribute 15% more 
i'lto the retirement fund than her male counterpart must 
.on tribute because women 'on the average' live longer than 
men is just the kind of abstract generalization, applied to 
individual women because of their being women, which 
Title VII was designed to abolish. Not all women live longer 
than all men, yet each individual woman is required to con- 
tribute more, not because she as an individual will live 
longer, but because the members of her sexual group, on he 
average, live longer. 

Manhart v. City of Lot An$tit*s. 553 F.2d at 585. 

The court not only enjoined the city from continuing 
to charge the higher rate to its female employees, but 
also awarded a refund of all excess contributions made 
on or after April 5, 1^72. On rehearing, following 
the Supreme Court's decision in General l.leetnc Co. i». 
Gilbert, 42" U.S. 125, ^7 S.Ct. 401 (1^77), the Ninth Cir- 
cuit reaffirmed its decision in Manhart, 5^3 I ; .2d at 5^2, 
stating that unlike in Gilbert, here the Court was faced 
with discrimination in a pension plan that is based on 
sex in that its basis is the presumed characteristic of 
worn as a group— longevity— while it disregards 
every factor other than sex that is known to affect 
longevity. 

The Supreme Court, although altering the relief 
awarded to the plaintiffs, affirmed this decision. City of 

Les An$cln v. Manhart, U.S. , W S.Ct. 1370 

( N78). Writing for the Court, Justice' Stevens recognized 
that this case was different from others the Court had 
considered in the past. 

Vvths and purelv hatvtual assumptions about a woman's 
inability uj pertorm certain kinds of work are no longer ac- 
ceptable reasons for refusing to employ qualified individu- 
als, or naving them less. This case does not. however, 
invoh e a fictional difference between men and women. It 
involve-, i »;enerali/ation that the parties accept as unques- 
tionably true: women, as a class, do livv longer than 
men. . . It is equally true however, that all individuals in 
the respective classes do not share the characteristic which 
ditterentiates the average cias*. representatives. Manv wom- 
en! do not live as long a: the average man and manv men 
outlive the average wumar The question, therefon is 
whether the existence or nonexistence of d scrimination is to 
be detenni ned bv comparison of cla.v. • haracteristics or indi- 
vidual characteristics. 

ufi/ i»//.i>. ;\-i$ele> v. Manhart. l WS.Ct. at 1375 However, 
despite this difference, the'mandate of Title VII is clear. 
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"It pivt hull's tie..tineni ot individual* as simple com 
ponents ot a . . . sexual . . . class. . . . liven a true gen- 
eralization about tlu 1 class is an insufficient reason ..a 
disqualifying an individual to whom the generalization 
does not applv." City of Lin .■V/\,r/t\s v. Manhart . 98 S.Ct. 

at ir r v 

This eoneopt was seen by the Court to be critical, be- 
iause there amid be no assurance that any individual 
woman would lice longer than nnv individual male. In 
tact, manv of the females would not live as long as the 
average man. .As a consequence, while workr . women 
would receive smaller paychecks than men "rt ot 
their sex. but would receive no compensating » ■ ■ -\ge 
when ihev retired. As a resuL the Court held tl ■» jc Jn' 
emplovment practice which requires 2aX)() indiv:C» !j » 
contribute more money into a fund than 10,000 i. ■■ ■ 
employee-, simply because each or them is a vvnm- c. 
rathe! than a man, .'is in direct conflict with (Title VI? 
l ttu ot / .\Mv;c/fS r- MuM/iiirf, 1 >S S.Ct. at 137/. 

Thus, as in manv other areas, recipients must look » ci 
onlv to regulation under Title IX, but must a'.- * 
examine the regulations of otheriederal and state age 
ties to detennine if their fringe benefit policies con r Ay 
with tlv K: a y i 

Subpart So. v>(b)(3) provides that recipients shall not 
otter tlu'ir employees a pension or retirement plan that 
establishes deferent optional or compulsory retirement 
ages based on st«x, or which otherwise discriminates in 
benefits on the basis of sex. This requirement is consis- 
tent with tlie casts decided under Title VII that have 
held that the toreed retirement of women at an earlier 
age than men violates Title VII Kesc/i e. Puhlic St'tvuc 
Ih'itru timl Cii* Co.. 477 I". 2d 0() ( l r d Or. 1073); litirtnw>> 
r / -vrn/s t/.S .-\.. /m\ 444 I". 2d 1 l.n (7th Cir 1^71). 

Similarly m Kn//i/ v. Robertson. >0 .\ » : 2d ;7'l, 13 
1:1 'P ■ Il.hZh (Indiana Sup. CI. !'>'/7), t «.'» J.-ntcii. "I. 
S C t. 7 i { bC7), the Supreme C ouri of lr dian , l occluded 
that the Indiana St " ' . aeher^ [xethemert l : ur. J vio- 
lated the Indian^ J • s...lituti<»n land the l ourte M;th 
Amendment) hv i " • sex-segregated mortality tables, 



result,, in the payment of differential retirement bene- 
fits to 1 and female retired teachers. The Fund ar 
gued tlu-. i '.-cause women live longer than men, they 
wili colic nefits for a longer time. Therefore to 
equalize t. ■ ; is parity, the fund must grant to males 
higher mo;;*;, benefits. Thus, on the average, each 
person will ha" • . . reived the same total amount in bene- 
fits. 

The court, howc ■ v ed this argument as contrary 
to the legislative pu« the fund and further noted 

that the fund classified : . >ents on the basis of their 
sex, but ignored inn;-.---- . e factors that influence life t 
expectancy. The cc . . "« U> th** evidence pre/ 
sented, which estal; e. .. 



/ 



that K2.^% of fen:.! ?. u.li ?. v t" ywr nf death a.- 

82.9% of the males » . . , »r. ;e,.jync :',-..s«- females will 
die having received ; s 'Ou\n those male* ; a».d that the addi- 
tional income given .v: red malt 1 ., mor.tliv wili permit them 
ta live in retirement mure comfurt.it'ly thar rtrhrcd females. 

H F.PD at p. 7342. 

in holding the scheme to be .iru .mstiiufional, the 
u-urt concluded thai "the mop; hi v annuity payments 
aiv intended to be perceived by potential beneticiaries as 
[■;-,. vided satisfaction of short tenr. daily needs ansing 
dining retirement. By providing greater payments to 
men, the Appellant bund has provided men with a 
great' r panoply against risks arising from daily human 
need*. No difference in those risks a:; between men and 
women exists, justifying the additional protection ai- 
forded men." i3 EVD at p. 7343. (In a separate concur- 
ring oph .on, Justice Arterburn noted that the fund had 
failed to prove that, in th< teaching profession, females 
h.'ve a longer life span than males: 'We are dealing in 
t lis case solely with the teaching profession. 1 am in- 
clined to believe that the stresses, strains a^.d hazards of 
that profession applv alik, to die ri.de and tein#>\* 
teacher. Until there is evident ' to the t out rare. I m ■ .1 
conclude the ortalitv rate is the same." 13 x'.VD at t 
734h.} 
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§ 86.57 Marital Or Parental Status 



(a) General. A recipknt shall not apr any policy or take 
any employment action: 

(1) Concerning the potential maital, parenial, or family 
status of an employee or applicant tor employment which 
treats persons differently on the basis of sex; or 

(2) Which is based upon whether an employe or applicant 
ior employment is the head of household or principal wage 
earner in such employee's or applicant's family u * it. 

lb) Pregnancy. A recipient shall not discriminate against or 
exclude trom employment any employee or applicant for em- 
ployment on the basis of pregnancy, childbirth, raise preg- 
naruv, termination of pregnancy, or recover)' therefrom. 

(c) Pregnancv as a temporary disabiliry. A ncipient shall 
treat pregnancy, childbirth, false pregnancy, termination of 
pregnancy, and recovery therefrom and any temporary disabil- 
itv resulting therefrom as any other temporary disabiliry for a:i 
job related purposes, including commencement, duration and 
extensions of leave, payment of disability income, act .ual of 
seruirritv and any other benefit or service, and reinstatement 
and under anv fringe benefit offered to employees by virtue of 
employment. 

(d) Pregnancy leave, in the case of a recipient whitn does not 
maintain a leave policy for its employees, or in the case of :\n 
employee with insufficient leave or accrued employment :ime 
to qualify for leave under such a policy, a recipient shall treat 
pregnancy, childbirth, false pregnancy, termination : pre- 
gnanes and lecovery therefrom as a justification for a ' ve of 
absence without pay for a reasonable period of time, at J he 
contusion of which the employee shall be p -instated to the 
status which she held when the leave began or to a comparable 
position, vvitho.it decrease in rate of compensation or loss of 
promotional opportunities, or any other right oi pi,>\il»'ge of 
employment. 

DISCUSSION 

Section 86.57 contains the provisions of the regLiidiior 
relating to recipient policies concerning the marital o 
parental status of employees. In general, recipients are 
prohibited from applying any policy or taking any em- 
ployment action concerning the potential marital, paren 
tal, or family status of an employee that treats persons 
differently on the basis of sex, or that is based !i 
whether an employee or applicant for employment is the 
head of household or principal wage earner in such em- 
ployee's or applicant's family unit. This provision paral- 
lels to some degree section 86.40(a) relating to the rights 
o!" students. Thus, the legal considerations relevant 
when analyzing the rights of students will also be relev- 
ant when analv/ing the rights or employees and appli- 
cants for mployrnent. 

Furthermore, the regulation may prohibit the applica- 
tion of poli.-ies that may seem nondiscriminatory. !n An- 
lirru^ r. Prcw Mutitapal Separate School District. 507 F.2d 
61 I ( r ith C'ir. l l >75), cert, i/ism/sso/ a< imprwulcnthf $ran» 
tctl U.S. . % S.Ct. 1752 (1976), two unwed 

mothers challenged the constitutionality of a schawl dis- 
trict mle that prohibited the employment of united pa- 
rents. The school district ar gued that the policy was 
necessary to create a properly moral scholastic environ- 
ment because (I) unwed parenthood is prima facie proof 
of immobility; (2) unwed parents are improper com- 
munal role models, after whom students may pattern 
their lives; and (3j the employment of an unwed parent 



in a scholastic environment materially contributes to the 
problem of schoolgirl pregnancies. 

The court held that the first rationale put forth by the 
school district violated the Constitution because the pre- 
sumed fact — immorality — did not necessarily follow 
from the proven fact of unwed parenthood. Further- 
more, the court concluded that there were reasonable 
alternatives by which the district could remove or sus- 
pend teachers engaging in immora* conduct 

The second rationale was also foun * to be la .. king. The 
court noted that there was no evidence that the women 
involved were proselytizing pupils, but rather the record 
demonstr-led that each woman had taken steps to keep 
her private l;fe separate from their public life. 

Finally, Hie court concluded that the third rationale 
was not based on fact, but rather on nothing more than 
speculation and assertions of opinion. 

Although the court of appeals failed to discuss the 
caleg^tion that the policy amounted to discrimination on 
the basis of sex, the trial court did examine this ciaim. 
The court concluded thru the rule created a suspect clas- 
sification based on sex, noting that 

only unmarried females have been prohibited from em 
pigment under the pclicy; and it is self-evioent that uV- 
rule can only be applied Pgainet them. Although the rule 
profosse, > be neutral, proscribing employment of any pa- 
rent, male or femal'\ of an illegitimate child, the rule Cannot 
operate that way. Unless the man either adm;!* paternity or 
is so adjudged jud.riall* , ?■ s virtually unpe^sjh-e to prove 
his involvement. Natur 1 -Iocs not readily, if ever, identify 
the ^/spring's sire. A woman, however, is impregnated, 
i-.ves bir'h, and often raises the ch>ld a '.one. 

Andrew v. Drew Muti^^ntl Squmte S< /;<><■/ District 371 F. 
Supp. at 35. 

Thus, . s is the case with students, u \ipicnt:, must 
consider more than just the Title IX reflations when, 
ruling v. mploymeri decisions. ( 

Subpart 8o. 57(a)(2), which prohibits recipients from 
making employment decisions on the basis o ( whether 
or not the applicant or employee is the head of house- 
hold or principal wage earner, is the recognition that in 
some state-; the husband is defined as the head of 
household, therefore, to allow a ;> : pient V hire on a 
baM of being the head of househoi : .vould be to permit 
hii r.g on the basis o haracteristic that is the func- 
th .al equivalent of "sex." Furthermore, as the regula- 
tion impliedly reco mixes, to permit a recipient to adopt 
a policy that resui' ; in the termination of women em- 
ployees who marry becau e of the belief that, on the 
average, A'o'V.m cannot work effectively and keep an 
adequate home life, wou»d he to sanction discrimination 
on the basis of sex. Cf Sprout r. United Ar /.»/rs. hie., 
444 F.2J 1 1^4 (7th C'ir. 1971). 

Subparts K6. 57(b), [c) and (d) concern themselves with 
the treatment that may be- accorded pregnant employees 
or applicants for employment. 

Under Subpart (b), the regulation takes the position 
thai to classify employees on the basis of pregnancy, 
childbirth, false pregnancy, termination of pregnancy, 
or recover)' therefrom is to classify on the basis of sex. 
Th , aside from the constitutional consideration dis- 
cussed below, the regulation prohibits, on discrimina- 
tion grounds, the refusal to hire or the discharge of any 
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person on the basis oi pregnant v or pregnant v-related 
conditions. 

Subpart U I is premised on the fact thdt although preg- 
nancy pi'r se is not a disability , at sonic time during each 
pregnancy disability is inevitable. It is essentially a defi- 
nitional provision defining disabilities resulting from 
pregnancy as a temporary disability. Under this subpart 
recipients .ire required to tre.it pregnancy, childbirth, 
talse pre^nanev. termination o( pregnancy, recovery 
therefrom, and anv temporary disability resulting there- 
from as thev would treat any other temporary disability 
tor al! |ob-r»*Iated purposes, including leaves of absence, 
eligibility tor disability income, accrual of seniority while 
on leave, reinstatement following leave, or anv other 
fringe benefit ottered to employees. 

Subpart (d) provides that if .1 recipient does not regu- 
larlv maintain a leave policv for its employees (or it a 
partnulai employee has insufficient leave or accrued 
employment time to qualify for leave under such a pol- 
u vl, the recipient must treat pregnancy and related dis- 
abilities as a justification for a leave of absence without 
pav lor a reasonable period. After such period, the em- 
ployee on such le.ivt- is to be reinstated to the status she 
held when the leave began or to a comparable position 
without anv decrease in rate of compensation or loss ot 
other benefits, opportunities, or privileges ot employ- 
ment 

Ihe coinept ot pregnancy discrimination as se\ dis- 
crimination lias its development in both constitutional 
and statutory case law. Constitutionally, courts had con- 
cuded that to impose mandatory leaves ot absence on 
pregnant teachers was to discriminate against them on 
tiie basts of their sev Lai leut v. Cleveland Board of L.duea- 
fr.»M. 4fvi I 2d 11*1 (6th Cir. l t >72); Green v. Wate'tord 
Hoard ot I dneation. 473 l : .2d h2 l > (2nd Cir. N73); Buekleu r. 
I ',»!//»■ VuHii S(/ f ee/ .Sysfi'Hj. 470 f ; .2d l >2 (10th Cir. 1^73). 
Howeyer. in Clreeland Ht\ml of l.dueatior] v. Lil'lrur. 414 
U.S. n32. l M S.Ct. 7 l M (1^74), the Supreme Court 
adopted an alternative view. Before the Court in Lil'lrur 
were the mandatory maternity leave policies ot two 
separate school systems requiring pregnant teachers to 
leave their jobs tour or live months before childbirth. 
The sch"< ms hat! contended that the mandatory leaves 
were neiessarv to maintain continuity ot classroom in- 
struction and because some teachers were physically in- 
capable of adequately performing certain of their duties 
during the latter stage- o! pregnancy. The Court dis- 
agreed with the schi-oU. toncluding that to require a 
healthy, hut pregnant teacher to take a mandatory leave 
ot absence at an arbitrary date during pregnancy (and 
prohibiting return to employment until three months fol- 
lowing the birth of the child), violated the due process 
rights of teachers in that it t reated an irrebuttable pre- 
sumption th.it was not necessarily tnie. 

Independent of the t on s tit u tiona 1 considerations 
mandated hv Lil'lrur. courts had concluded that man- 
datory maternity leaves violated Title VII. In Singer r\ 
\hih<>mri\> {'ouniu Hoard ot Mental Retardation, 37 L ) Y. 
Supp. l Wh (\.n. Ohio 1 ( >74), the Comt concluded that 
when a pregnant woman is capable of performing her 
job adequately, to forte maternity leave on Ivr is dis- 
i rimination based on a physical condition peculiar to her 
sr\ and violative of Tftle VII. Sec also faeob* r. Marlm 
>,-,v.-/s Ce.. I 2d' 3M (nth Cir. 1 077) eert . d>rued 
\ \S. . 07 S.Ct. 21K0 (1^77). 

However, * .'-"i" Supreme C otirt decisions questioned 
the scope ot .11-1 analysis. In Geduldt^ v. Airllo, 417 U.S. 

o 
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4H4, 04 S.Ct. 2485 ( 1074), the Court scrutinized under t: ■• 
fourteenth Amendment the State of California's polu\ 
ot not providing insurance under its disability benefits 
program for women unable to work because ot normal 
pregnancy. In concluding that the program did not vio- 
late the Kqual Protection Clause, the Court stated, in 
footnote 20, that 

(wlhile it is true that only women can become pregnant, it 
does not follow that every legislative classification concern- 
ing pregnancy is a sex- based classification. . . Absent a 
showing that distinctions involving pregnane)- are more pre- 
texts designed to effect an invidious discrimination against 
the members of one sex or the other, lawmakers are con- 
stitutionally fret> to include or exclude pregnancy from the 
coverage of legislation." 

Geduldi^ v. Aielio, 417 U.S. at 40h, n. 20. 

This concept was reaffirmed by the Court under Title 
VII. In General Lleetm Co. v. Gilbert, 420 I S. 123, 07 
S.Ct. 401 (1077), the Supreme Court, relying on i'.rdul 
i/fy. ruled that an employer did not violate Title VII by 
excluding pregnancy from coverage of its disability plan. 
In so ruling, the Court refused to follow the Kqual Km- 
plovmcnt Opportunity Commission's guideline (similar 
to Seition K6.S7), requiring an employer to tro,at disabili- 
ties resulting from pregnancy as temporary disabilities 
under anv health insurance or sick leave plan. 

The Court concluded that, even assuming that intent 
is not necessary to establish a prima facie case ot dis- 
crimination, the mere exclusion of pregnancy-related 
disabilities from coverage was not discrimination, even 
though this underinclusion impacts more heavily on one 
gender than on another. The Court did, of course, con- 
clude, as it did \nGeduldi$, that if it could be shown that 
distinctions involving pregnancy were mere pretexts 
designed to effect an invidious discrimination, it would 
present a different case. 

Despite the Gilbert decision, the Office for Civil Rights 
continued to insist that Title IX and its regulation man- 
dated a different result. In a letter dated January 10, 
1077, to Ms. Margaret Dunklc, the Office tor Civil Rights 
reaffirmed its position that section 8h.37 would continue 
to be enforced by the office. It is HKVV's position that 
because the Title IX regulation is substantive in nature 
and was approved by Congress and the President, it 
accurately reflects the intent ot Congiess." s,v 1( N - 
lustiee Urennan's dissenting opinion in < -//'v.' ''7 S Ct 
at 1 lo. 

Subsequently, in Sa>hville Ga> Co. v, Sutty. 434 U.S. 
136, OS S.Ct. 347 (1077) the issue was further confused. 
In Satty. the court of appeals had held that the failure f 
provide sick pav to an employee while on pregnancy 
leave, which leave was accompanied by a loss .ol ac- 



f, ln Gilbert, the Supreme Court refused to give great deference 
to th-- Kqual Kmplovment Opportunity Commission Cuideline 
in question because (1) the Kqual Kmplovment Opportunity 
Commission had not been given the authority to promulgate 
rules or regulations interpreting Title VII; (2) the guideline w, s 
not a contemporaneous interpretation of Title VII sinte it was 
promulgated eight years after enactment of I ltle VII; and ( "u the 
guideline in question was contradictory to the position which 
the Kqual Kmplovment Opportunity Comr* uon had taken at 
an earlier date. Thus, when measured ag.n; ■■•( the standards i?l 
Shdmorr v Swift & Ce 323 U.S 134, S.C t Ihl .1044). the 
guideline received low marks s, , NIK IMIM l : MI-S 1 1\'( , 
RKGUI.ATION'. The Authoritative. >ss ot Ihe Kegulatioii 
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cumulated job seniority, violated Tillo VM. The S. jremi 1 
C ourt in its review separated the issue into two parts: I) 
denial of sick pay; and 2) denial of accumulated seniority 
upon returning to work. Concerning the seniority issue, 
the Court held that the policy of "depriving employees 
returning from pregnancy lease of their accumulated 
seniority acts both to deprive them 'of employment op- 
portunities" and to "adversely affect [their | status as an 
employee.' " Sa>hvtile Gas Co' v. Salty, 98 S.Ct. at 350-1. 
This was held to violate Title VII because employers are 
not permitted to burden female employees in such a way 
as to deprive them of employment opportunities be- 
cause of their biological role. 

The sick leave pay issue, however, was considered 
indistinguishable from that considered in General Electric 

Gilbert. 429 U.S. 125, 97 S.Ct. 401 (1976). In holding 
that the denial of sick pay to pregnant women did not 
violate Title VII, the Court relied on a "benefit/burden" 
distinction. "(I|t is difficult to perceive how exclusion of 
pregnancv trom a disability insurance plan or sick leave 



compensation program 'deprives an individual of em- 
: lovmcnt opportunities' or 'otherwise adversely affects 
nis status as an employee' in violation of (Title VII |. The 
direct effect of the exclusion is merely a loss of income 
for the period the employee is not at work; such an ex- 
clusion has no direct effect upon either employment op- 
portunities or job status." Nashville Ga> Co. v S'</:y. 98 
S.Ct. at 352-3. 

Following the decision in Gilbert, Congress began de- 
bates on legislation that was intended to reverse the 
Court's decision. On October 23, 1978, Congress passed 
this legislation and amended Title VII. Pursuant to these 
amendments, the phrases "because of Sex" or "on the 
basis of sex" must be interpreted to include within their 
meaning because of or on the basis of pregnancv, 
childbirth, or related medical conditions; women af- 
fected by pregnancy, childbirth, or related medical con- 
ditions must now be treated the same for all employ- 
ment related purposes as other persons not so affected 
but similar in their ability or inability to work. 
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§ 86.58 Effect Of State Or Local Law Or Other Requirements 



U) Prohibitory requirements. The obligation tci comply with 
this subpart is not obviated or alleviated by the existence of any 
State or local law or other requirement which imposes prohibi- 
tions or limits upon employment of members of one sex which 
are not imposed upon members of the other sex. 

(b) Benefits. A recipient which provides any compensation, 
M-rvice, or benefit to members of one sex pursuant to a State ov 
local law or other requirement shall provide the same compen- 
sation, service, or benefit to members of the Other sex. 



DISCUSSION 

Section Hh.SS restates in the employment sphere the 
concept contained in section 86, 6(b). Subpart 86.58(a) 
provides that a recipient's obligation to comply with the 
employment sections of the regulation is not obviated or 
alleviated bv anv state or local law that imposes prohibi- 
tions or limitations on the employment of members of 



one sex that are not imposed on members of the other 
sex. This provision adopts the concept that when federal 
and state legislation have conflicting requirements, the 
Constitution requires that the federal act takes prece- 
dence. In the area of civil rights, this prim Tie has 
withstood thorough consideration in th nses 
arising under Title VII that involve state , . ctive 
laws" that restricted the employment opportunities of 
women. Uniformly, the courts have concluded that in 
such instances, the state laws have been supplanted by 
Title VII and are of no further force or effect. Rosen fold v. 
Southern Pacific Company, 444 F.2d 1219 (9th Cir, 1971); 
Manning v. General Motors Cor;?., 466 F.2d 812 (6th Cir. 
1972), cert, denied, 410 U.S 946 (1973). 

Subpart 86.58(b) further provides that if any state or 
local law provides any compensation, service, or benefit 
to members of one sex only, then a recipient must ex J 
tend that benefit to the formerly excluded sex to comply 
with Title IX, rather than denying the benefit to the spec- 
ifically covered sex. 
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§ 86.59 Advertising 



A recipient shall not in any advertising related to employ- 
ment uuiu.itt' preference, limitation, specification, or discrimi- 
nation based on se\ unless sex is a bona fide occupational qual- 
itication tor the particular job in question 



DISCUSSION 

Section Sb.^J prohibits a recipient from including in any 
advertisement relating to employment any preference, 
limitation, specification, or discrimination based on sex 
unless sex is a bona fide occupational qualification for 
the particular job in question. This section, imposing on 
recipients certain limitations concerning their recruit- 



ment practices, finds its genesis to some degree in the 
case of Pittsburgh Press Co. v. Pittsburgh Com minion on 
Human Relation*, 413 U.S. 379, 93 S.Ct: 2553 (1973). In 
Pittsburgh Press, the Court held that a Pittsburgh ordi- 
nance prohibiting newspapers from carrying sex- 
designated advertising columns did not violate the 
newspaper's First Amendment rights, because the regu- 
lation of the want ads was incidental to and co-extensive 
with the regulation of employment discrimination. 

As a consequence, unless a particular job is subject to 
limitations due to the application of the bona fide occu- 
pational qualification concept, all advertising relating to 
the job must be free of bias. See section 86.61 for a dis- 
cussion of the bona fide occupational qualification excep- 
tion. 



§ 86.60 Pre-employment Inquiries 



(a) Marital status. A recipient shall not make pre- 
employment inquiry as to the mantal status of an applicant tor 
employment including whether such applicant is "Miss or 
Mrs " 

(b) Sex. A recipient may make pre-employment inquiry as to 
the sex ol an applicant for employment, but only if such inquiry 
is made equally of such applicants of both sexes and if the 
results of such inquiry are not used in connection with dis- 
cnmination prohibited by this part. 



DISCUSSION 

Section 86.60 applies the principles contained in section 
86.21(c)(4), relating to the rights of students, to appli- 
cants for employment. Recipients are prohibited from 
making any pre employment inquiry as to the marital 
status of an applicant for employment. Therefore, re- 
questing that applicants designate on their application 
Mr., Ms., Miss, or Mrs. will result in a violation of this 
section. 

Subpart 86.60(b) further provides that if a recipient 
makes a preemplovment inquiry as to the sex ol an ap- 
plicant for employment, such inquiry must be made 
equally of applicants of both sexes and that information 
must not be used in connection with discrimination that 
i'. prohibited bv the regulation. 
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§ 86.61 Sex As A Bona-fide Occupational Qualification 



A recipient mav take actum otherwise prohibited by this sub- 
part nmuded it is sh-uvn that sex is j bona-fido occupational 
<;uahiu atinn tor thjt t u lion, such that consideration tit sex with 
regard to siuh action is essential to successful operation of the 
emplnvment function concerned A recipient shall not take ac- 
tion pursuant to this station which is based upon alleged ami- 
parative employment characteristics or stereotyped charjeten- 
/atmns ol one or the other sex. or upon preference based on sex 
ot the reupient, employees, student, or other persorfh, but 
nothing omtained in this section shait prevent a recipient from 
o'Msidenng an employee s .cx in relation to employment in a 
li-i kt r n-om or toilet tacilitv iist-d onlv bv members of one sr\ 



DISCUSSION 

So, tion N'l.hl permits a recipient to take action as to em- 
ployees otherwise prohibited by the regulation it sex is a 
bono tide »ut npational qualification (BFOlJ) tor that ac- 
tion such that consideration of sex with regard to such 
ai tn m is essential to -iuccesstul operation ol the em- 
ployment lunction concerned. This section was intended 
to make htle IX consistent with Title VII. Title VII pro- 
vides (hat an employer can lure tinii employ employees on 
tli< basis oi sex it sex is a UI-'OlJ reasonably necessary to 
tiie normal operation ot that particular business or en- 
terprise I itie \2 l/.S.C .*. ^ 2000e-2(e). This I5FCKJ excep- 
tion lias received substantial interpretation. Both the 
!-i|iiai mplovmont Opportunity Commission and the 
courts .!,;r«nl that this exception must be narrowly con-; 
stnied. In Us guidelines, the Kqual hmplovment Oppor- 
tunity i ommission ami'IiiiieJ that the exception is not 
applicable where the refusal to hire women is based on 
assumptions ot the comparative employment character-, 
isti. - ol women in general, a stereotyped characteriza- 
tion ol the sexes, or because ol the preferences ot co- 
v.iukei- employers, clients, oi ustomers. Rather, indi- 
viduals must be considered on the basis of individual 
vapauties. not on the basis ot characteristics generally 
aitnbuted U ■ the group, l.quul bmplovmont Opportunity 
( inniiiiisinii ( itiiJelines on Discrimination Because ot 
Sex. ( I .K Section lol)l.l(a). 

I ourts have taken a similar approach. In IVcU r 
s..| 4 /;?.-i m /v/: /,■• lei. Co.. 40K l ; .2d 22K, 23^ nth Or. 
b»t>oi ( the I-'iith i inuit held that the test tit whether a 
bl 0< J exists i«. whether there is reasonable cause to 
b.'he\«\ tL..t is, a tactual basis tor believing tliat all or 
substantially all women would be unable to perform 
sah-lv and elbciently the duties ot the job involved." 

furthermore. "|s|exual characteristics, rather than 
. haracteiistii s that might, to one degree < >r another, u-r- 
selate with a parti, ular -ex, must be the basis lor the 
application ot the hit HJ except;*-:. " .','»?■< r \ipp. r >02 
! \\ \\ .; - 1 } i (. if. hC-li I'luis relusmg to employ women 



in jobs involving strenuous lilting, .UccAs ;■. s.'a.'/.vnj 
lull Tel 7c/. i 408 I ; .2cl 228 (5th Cir. or where 

co-workers were antagonistic to working with women, 
ions: 7'. Sapp, 502 F.2d 34 (5th Cir. 1% L )), did not justify 
application of the BFOQ exception. 

Applying this narrow exception to the facts presented 
in Dotlumi v. Rawlinwn. 433 U.S. 321. ^7 S.Ct. 2720 
(1**77), the Supreme Court has held that being male is a 
bona fide occupational qualification for the job of correc- 
tional 'Counselor in "contact" positions in the Alabama 
male maximum-security penitentiary. In so holding, the 
Court was quick to point out that the conditions in the 
Alabama prison system have been found to be constitu- 
tionally intolerable and characteri/cOi by rarnpai't vio- 
lence and a jungle atmosphere. Thus the opinion's prec- 
edential value is limited to the unique fact situation 
ioumi to exist in Alabama. Dotlumi v. liiiwlinson. ^7 S.Ct. 
at 272 u . Thus, 

li]n a prison system where violence is the order of the day. 
where inmate .ucoss to guards is facilitated by dormitory 
living arrangements, where everv institution is understaff- 
ed, and where a substantial portion of the inmate popula- 
tion is composed of sex offenders mixed at random with 
other prisoners, there are few visible deterrents to inmate 
assaults on women custodians. . . . The likelihood that in- 
mates would assault a woman. because she was a woman 
would pose a real threat not only to the victim of the assault, 
but also to the basic control of the penitentiary and protvc- 
tion of its inmates and the other security personnel. The 
employee's very womanhood would thus directly under- 
mine her capacity to provide the security that is the essence 
of a correctional counselor's responsibility. 

Petininl r Rjiel'iiMm. L >7 S.Ct. at 2730 In a partial dis- 
sent. Justice Marshall, joined by JuMu. Urennan, made 
clear that the Court's decision "was impelled by the 
shockingly inhuman conditions in the Alabama prisons" 
and that the narrow BFOQ exception will not be allowed 
to "swallow the rule" against sex discrimination. 
Dotlumi e Rniclin>ou. W S.Ct. at 2735 (Marshall. |. con- 
curring in part and dissenting in part). 

Section So. ol further provides, however, that a recipi- 
ent may consider an employe's sex in relation to em- 
ployment in a locker room or toilet facility used onlv by 
members of one sex. This exception is in keeping with 
prevalent standards of morality and decency. 1 hits, 
when one's job is that of rostroom attendant, the t'o 
plover can make assignments on the basis ol sex. i ■ 
I'iih/i/iN intmi.t:: nal. Inc.. {•> Atomii Wot kef- ' ./ 
;' .'f.2. leronui Ciross, Arbitrator. (Jan. L >, b>70). 70 I, I.d 
Arb. 1 K43g (l u 70). \ ci sex is not a WVOQ tor the |ob « ; 
lifeguard at a hotel swimming pool where, as part ot too 
\i)b. the lilt g.uard cleans both the men's and woinrn's 
locker rooms. KRK" Htvision \'o. 70- 2So i\'o\ 
!%S)iVH 1 1 1 H IVcisions. « h077(b'73). 
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Subpart F - Interim Procedures 



Subpart F merely adopts for Title IX purposes the proce- 
dures applicable to Title V! proceedings during the 
interim period between the effective date of regulation 



and the effectiveness of a final consolidated procedural 
regulation to simplify the enforcement responsibilities of 

ni-:w. 



§ 86.71 Interim Procedures 



. For the purposes of implementing this part during the period 
between its effective date and the final issuance by the Depart- 
ment of a consolidated procedural regulation applicable to Title 
IX and other civil rights authorities administered by the De- 
partment, the procedural provisions applicable to Title VI of the 
Civil Kights Act of 19M are hereby adopted and incorporated 
herein bv reference. These procedures mav be found at 45 
C.I-'.R HO- h— 80-11 and 45C.H R. Part 81. 



DISCUSSION 



Section 8h.7| incorporates, as interim procedures, the 
procedural regulations applicable to Title VI. Under 
these reguhi' ms, an individual wishing to complain of 
allogedlv dis v minatory practices must do so in writing, 
setting forth the individual's name and address, the re- 
cipient's name, the date of the alleged violation, and the 
basis of the complaint. 

Of major loncern under Title I \ was the question of 
whether or not a private individu-'-i can pursue his or her 
Title IX rights independents in court, or whether the 
administrative procedure provided bv HI:W is the only 
course available to aggrieved individuals. That question 
was answered in Cannon v. Ih ■ tvrs/u/ of Chicago, 55 u F.2d 
HH»3 (7th Cir. 1^77), icvti. U.S. . W S.Ct. 1946 

(1^7 U ), the f i rs* case to confront that :ssue. In the first 
opinion of the 'ourt of appeals in Canrioti, the Seventh 
Circuit held tb..it Title IX does not provide for a private* 
right of actio-, against a recipient. Although MEW had 
unequi vocally stated that such a private right was meant 
to exist, the court found more compelling the fact tha; 
now.'iere in the legislative history did Congress indicate 
an i.itention to create such a right. 



In its opinion on rehearing in Cannon, however, the 
court of appeals modified this approach to some degree. 
Although still concluding that Title IX did not create, by 
implication, a private judicial remedy for Ms. Cannon, 
the court hinted that this outcome did no: necessarily 
foreclose the question. "Were we confronted with an 
alleged violation of a fundamental federal constitutional 
or statutory right for which Congress has provided no 
remedy at all, or for which the remedies available have 
proven to be whollv inadequate to the task of protecting 
these rights, we might take a different view of the mat- 
ter." Cannon v. University of Chicago, 55 u F.2d at 1082 (7th 
Cir. 1M77;. The court fir t her indicated that had Ms. 
Cannon been able to invoke the federal court's jurisdic- 
tion to enforce a claim independent of Title I X (for exam- 
ple, a federal constitutional claim), her action could have 
included a claim of the violation of Title IX. Cannon v. 
University of Chicago, 55^ F.2d at 1083 (7th Cir. !°77). 

The Supreme Court, however, reversed tins decision, 
finding the existence of a private right to sue. The Court 
found that Title IX was enacted so as "to avoid the use of 
federal resources to support discriminatory practices" 
and "to provide individual citizens effective protection 
against those practices." Cannon v. University ot Chicago, 
W S.Ct. at I%1. That being the case, the Court held 
that "it makes little sense to impose on an individual, 
whose only interest is in obtaining a benefit for her- 
self . . , the burden of demonstrating that an institu- 
tion's practices are so prevasively discriminatory that a 
complete cut-off of federal funding is appropriate. Trie 
award of individual relief to a private litigant who has 
prosecuted her own suit is not only sensible but is fullv 
consistent with — and in some cases even necessary to — 
the orderlv enforcement of the statute." c tninon v. Uni- 
verity of Chicago ^ S.Ct. at \^2. 
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APPENDIX A 



45 C.F.R., PART 106 1 - Nondiscrimination on 
the Basis of Sex in Education Programs and 
Activities Receiving or Benefiting From 
Federal Financiai Assistance 
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PART 106— NONDISCRIMINATION ON 
THE BASIS OF SEX IN EDUCATION 
PROGRAMS AND ACTIVITIES 
RECEIVING OR BENEFITING FROM 
FEDERAL FINANCIAL ASSISTANCE 

Subpart A— Introduction 

Sec 

106.1 Purpose and effective date. 

106.2 Defiiutior.3. 

106.3 Remedial and affirmative action and 
sell-evaluation. 

106.4 Assurance required. 

106.5 Transfers of property. 
106.8 Effect of other requirements. 

106.7 Effect of employment opportunities. 



Sec 

106.8 Pesignation of responsible employe* 
and adoption of grievance procedures. 

100.9 Dissemination of policy. 

Subpart B — Coverage 

108.11 Applicauon. 

106.12 Educational institutions controlled by 
religious organizations. 

106.13 Military and merchant u*! if 
educational institutions. 

108.14 Membership practices of certain 
organizations. 

106.15 Admissions. 

106.16 Educational institutions eligible to 
submit transition plans. 

106.17 Transition plans. 
106.1 5-106-20 [Reserved]. 

Subpart C — Discrimination on the Basis of 
Sex In Admission and Recruitment 
Prohibited 

10621 Admission. 

106.22 Preference in admission. 

106.23 Recruitment 
106.24-106/50 [Reserved]. 

Subpart D— Discrimination on the Basis of 
Sex In Education Programs and Activities 
Prohibited 

106.31 Education programs and activities. 

106.32 Housing. 

106.33 Comparable facilities. 1 
105-34 Access to course offerings. 

106.35 Access to schools operated by 
LEJLs. 

106.36 Counseling and use of appraisal and 
counseling materials. 

106.37 Financial assistance. 

106.36 Employment assistance to students. 
106.39 Health and insurance benefits and 
services. 1 
106 40 Marital or parental status. 

106.41 Atretics. 

106.42 Textbooks and carried arm ate rial 
106.43-106.50 [Reserved]. 

Subpart E— Discrimination on the Basis of 
Sex In Employment !n Education Programs 
and Activities Prohibited 

106.51 Employment 

106.52 Employment criteria. 

100.53 Recruitment 

106.54 Compensation. 

106.55 Job classification and structure. 

106.56 Fringe benefits. 

106.57 Marital or parental status. 

106.58 Effect of State or local law or other 
requirements. 

106.59 Advertising. 

106.60 Pre-employment inquiries. 

106.61 Sex as bona-fide occupational 
qualification. 

106.62-106.7,0 [Reserved]. / 

Subpart F — Procedures [Interim] 
106.71 Interim procedures- 
Subject Index to Title DC Preamble and 
Regulation 
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Appendix A— Guidelines for Eliminating 
Discrimination and Denial of Services on 
the Basis of Race, Color, National 
Origin. Sex, and Handicap irt VocationaJ 
Education Programs. . 

Subpart A— Introduction 

§ T06.1 Purpo** ami ettecttv* date. 

The purpose of this part is to 
effectuate title IX of the Education 
Amendments of 1972, as amended by 
Pub i L. 93-568. 88 StaL 1855 (except 
sections 904 and 908 of those 
Amendments) whjch is designed to 
eliminate (with certain exceptions) 
discrimination on the basis.of sex in any 
education program or activity receiving 
Federal financial assistance, whether or 
not such prv>gram or activity is offered 
or sponsored by an educational 
institution as denned in this parLThis 
part is also intended to effectuate 
section 844 of the Education 
Amendments of 1974. Pub. L 93-380. B8 
StaL 484. The effective date of this part 
shall be July 22.1375 

(Seca. 9Ci. 902. Education Ameodments of 
1972, B8 StaL 373^374: 20 U.S.C 1681* 1682. am 
amended by Pub. L 93-688, B8 StaL 1855. and 
Sec 844. Education Ameodments ori974. 88 
StaL 484. Pub- 1~ 93-380) 

§ 106.2 Derfmiboos. 

As used in this parL the term — 

(a) "Title IX" means title DC of the 
Education Amendments of 1972, Pub. L. 
92-318. as amended by section 3 of Pub. 
L. 93^568. 83 Stat. 1855. except sections 
904 and 906 thereof: 20 U.S.C 1681. 1682, 
1683.1685.1688. 

(b) "Department" means the 
Department of Health. Education, and 
Welfare, 

(c) "Secretory" means the Secretary 
of Education. 

(d) "Assistant Secretary" means the 
Assistant Secretary for Civil Rights of 
Lhe'DepartmenL 

(e) "Re viewing Authority" means that 
component of the Department delegated 
authority by the Secretary to appomL 
and to review the decisions of. 
adminisL-ative law judges in cases 
arising under this part. 

(f) "Administrative Jaw judge" means 
a person appointed by the reviewing 
authority to preside over a hearing held 
under Lhis part. 

(g) "Federal financial assistance'' 
means any of the following, when 
authorized or extended under a law 
administered by the Department: 

fl) A grant or loan of Federal financial 
assistance, including funds made 
available for 

(i) The acquisition, construction, 
renovation, restoration, or repair of a 



building or facility or any portion 
thereof: and 

(ii) Scholarships, loans, grants, wages 
or other funds extended to any entity for 
payment to or on behalf of students 
admitted to that entity, or extended 
directly to such students for payment to 
that entity, 

(2) A grant of Federal real or personal 
property or any interest therein, 
including surplus property, and the 
proceeds of the sale or transfer of such 
property, if the Federal share of the fair 
market vaiue of the property is not. upon 
such sale or transfer, properly 
accounted for to the Federal 
GovernmenL 

(3) Provision of the services of Federal 
personnel. 

(4) Sale or lease of Federal property or 
any interest therein at norninal 
consideration, or at consideration 
reduced for the purpose of assisting the 
recipient or in recognition of public 
interest to be served thereby, or 
permission to use Federaf property or 
any interest therein without 
consideration. 

(5) Any other contract, agreemenL or 
arrangement which has as one of its 
purposes the provision of assistance to 
any education program or activity, 
except a contract of insurance or 
guaranty. 

(h] "Recipient" means any State or 
political subdivision thereof, or any 
instrumentality of a State or political 
subdivision thereof, any public or 
private agency, institution, or 
organization, or other entity, or any 
person, to whom Federal financial 
assistance is extended direcdy or 
through another recipient and which 
operates an education program or 
activity which receives or benefits from 
such assistance, including any subuniL 
successor, assignee, or transferee 
thereof. 

(i) "Applicant" means one who 
submits an application, reqoest. or plan 
required to be approved by a 
Department official, or by a recipient, as 
a condition to becoming a recipienL 

(j) "Educational institution" means a 
local educational agency (L£A.) as 
defmed by section 801(0 of the 
Elementary and Secondary Education 
Act of 1965 (20 U.S.C. 881). a preschool, 
a private elementary or secondary 
school, or an applicant or recipient of 
the type defined by paragraph (k). (1). 
(m). or (n) of this section. 

(k) "Institution of graduate higher 
education" means an institution which: 

(1) Offers' academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a 
certificate of any higher degree in the 
liberal arts and sciences: ot 



(2) Awards any degree in a 
professional field beyond the first . 
professional degree (regardless of 
whether the first professional degree in 
such field is awarded by an institution 
of undergraduate higher education or 
professional educanon); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facilitates 
research by persons who have received 
the highest graduate degree in any field 
of :itudy. 

(1) "institution of undergraduate 
higher education" means: 

(1) An institution offering at least two 
but less than four years of college level 
study beyond the high school level, 
leading to a diploma or an associate 
degree, or wholly or principally 
creditable toward a baccalaureate 
degree: or 

(2) An institution offering academic 
study leatiing.to a baccalaureate degree; 
or 

(31 An agency or body which certifies 
credentials or offers degrees, but which 
may or may not offer academic study. 

(m) "Institution of professional 
education" means an institution (except 
any institution of undergraduate higher 
education) which offers a program of 
academic study that leads to a first 
professional degree in a field for which 
there is a national specialized 
accrediting agency recognized by the 
Secretary. 

(n) "Institution of vocational 
education" means a school or institution 
(except an institution of professional or 
graduate or undergraduate higher 
education] which has as its primary 
purpose preparation of students to 
pursue, a technical, skilled, or 
semiskilled occupation or trade, or to 
pursue study in a technical field, 
whether or not the school or institution 
offers certificates, diplomas, or degrees 
and whether or not it offers fulltime 
study. 

(o) "Administratively separate unit" 
means a school, department or college 
of an educational institution (other than 
a local educational agencv) admission to 
which is independent ol admission to 
any other component of such institution. 

(p) "Admission" means selection for 
part-time, full-time, special, associate, 
transfer, exchange, or any other 
enrollment, membership, or 
matriculation in or at an educa'ion 
program or activity operated by a 
recipienL 

(q) "Student" means a person who' has 
gained admission. 

(r) "Transition plan" means a plan 
subject to the approval of the Secretary 
pursuant to section 901(a)(2) of the 
Education Amendments of 1^72, under . 
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which an educational institution 
operates in making the transition from 
being an educational institution wtuch 
admits only students of one sex to being 
one which admits students of both s*xes 
wiLhou! discrimination. 

(Sees. 901. 902. Education Amendment* oi 
1972. 66 StaL 373. 374; 20 U.S.C 1661. 1682] 

§ 106.3 Remedial and arttrmativ© aclion 
and a«lf-©valui,nort. 

(a) Remedial action. If the Assistant 
Secretary finds that a recipient has 
discriminated against persons on the 
basis of sex in an education program or 
activity, such recipient shall Lake such 
remedial action as the Assistant 
Secretary deems necessary to overcome 
the effects of such discrimination. 

(b) Affirmative action. In the absence 
of a 'finding of discrimination on the 
basis- of sex in an education program or 
activity, a recipient may take alnrmabve 
action to overcome the effects of 
condition* which resulted m limited 
participation therein t?y persons of a 
particular sex- Nothing'herein shall be 
interpreted to iuter any affirmative- 
faction obligations which a recipient may 
have under Executive Order 11246- 

(c) Self-evaluation. Each recipient 
education institution shall, within one 
year of the effective dare of this part 

(1) Evaluate, in terms of the 
iequirements of this part its current 
policies and practices and the effects 
thereof concerning admission of 
students, treatment of students, and 
employment of both academic and non- 
academic personnel working in 
connection with the recipient's 
education program or activity. 

-(2) Modify any of these policies and 
practices which do not or may not meet 
the requirements of this part and 

(3) Take appropriate remedial steps to 
eliminate the effects of any 
discrimination which resulted or may 
have resulted from adherence to these 
policies and practices. 

(d) Avciiabiliry of self-evaluation and 
related materials. Recipients shall 
maintain on file for at least three years 
following completion of the evaluation' 
required under paragraph (c) of this 
section, and shall provide to the 
Assistant Secretary upon request, a 
description of any modifications made 
pursuant to paragraph (c) (ii) of this 
section and of any remedial steps taken 
pursuant to paragraph (c) (iii) of this 
section. 

(Seci. 901. 902. Education Amendments of 
1572. 86 StaL 373. 374: 20 L'.S.C 1681. 1682) 
(40 FR 21428. Jura 4. 1975; 40 FR 39506, Aug. 
2B. 1975] 



§ ICS*- AMorancwequlrtdi'- 

. (a) General Every application for 
Federal financial assistance for any / 
education program or activity shall -as 
condition of its approval contain or be 
accompanied oy an assurance from tne 
applicant or recipient sausfactory to the 
Assistant Secretary, that each education 
program or activity operated by the 
applicant or recipient and to which this 
part applies will be operated in 
compliance with this part An assurance 
of compliance with this part shall not be 
satisfactory to the Assistant Secretary if 
the applicant or recipient to whom such 
assurance applies fails to commit itself 
to take whatever remedial action is 
necessary in accordance with § 86.3(a) ■ 
to eliminate existing discrimination on 
the basis of sex or to eliminate the 
effects of past discrimination whether- 
occurring prior or subsequent to the 
submission to the Assistant Secretary of 
such assurance. 

- fb) Duration of obligation. (1) In the 
case of Federal financial assistance 
extended to provide real property or 
structures thereon, such assurance shal} 
obligate the recipient or, in the case of a , 
subsequent transfer, the transferee, for 
the period during which the real 
property or structures .are used to 
provide an education program or 
activity. 

(2) In the case of Federal financial 
assistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during which 
it retains ownership or possession of the 
property. 

(3) In all other cases such assurance 
shall obligate the recipient for the period 
during which Federal financial 
assistance is extended. 

(c) Form. The Director will specify the 
-form of the assurances required by 
paragraph (a) of this section and the 
extent to which such assurances will be 
required of the applicant's or recipient's 
subgrantees. contractors, 
subcontractors, transferees, or 
successors in interest 

(Sees. 901. 902. Educabon Amendments of 
1972. 66 StaL 373. 374; 20 U.S.C 1601. 1582) 

5 106.5 Transfers of property. 

If a recipient sells or otherwise 
transfers property financed in whole or 
in part with Federal financial assistance 
to a transferee which operates any 
education program or act** ; ry, and th« 
Federal share of the fair xet value of 
the property is not upon such sale or 
transfer properly accounted for to the 
Federal Government both the transferor 
and the transferee shall he deqmed to be 
recipients, subject to the provisions of 
Subpart B of this part 



(Sees. 901. 902. Education Amcndmenta-of- 
1972. 88 SuL 373. 374: 20 168X 1&82) 

§ 10G.8 Effect of otr»cr r*qulrem<^t*. 

(a) Effect of other Federal provisions. 
The oDngations imposed by Lois part are 
independent of. and do not alter, 
obligations not to discriminate or. the 
basis of sex imposed by Executive 
Order 11246. as amended: sections 799A 
and 845 of the Public Health Service Act 
(42 UiS.C 295h-9 and 298b-2); Title VU 
of the Civil Rights Act of 1964 (42 U.S.C 
20O0e etseq.): the Equal Pay Ac (29 
U.S.C 206 and 206(d)): and any c Jier 
Act of Congress or Federai^rgulation. 

(Sees. 901. 902. 90S, Educabon. Amendments 
of 1972. 86 -Stat 373.374, 37S; 20 U.S.C 2681. 
1682,1585) 

(b) Effect of State or local law or 
other requirements. The obligation to 
comply with this part is not obviated or 
alleviated by any State or local law or 
other requirement which would render 
any applicant or student ineligible^or 
limit the eligibility of any applicant or 
student on the basis of sex. to practice 
any occupation or profession. 

(c) Effect of rules or regulations of 
privat&vrganizations- The obligation to 
comply with this part is not obviated or 
alleviated by any rule or regulation of 
any organization, club, athletic or other 
league. or association which would 
render any applicant or student 
ineligible to participate or limit the 
eligibility or participation of any 
applicant or student on the. basis of sex, 
in any education program or activity 
operated by a recipient and which 
receives or benefits from Federal 
financial assistance. 

(Sees, 901, 9G2. Education Amendments of 
1972. 86 Stat 373, 374: 20 U.S.C 1681. 1632) 

§ 106.7 Effect of employment 
opportunities. 

The obligation to comply with this 
part is not obviated or alleviated 
because employment opportunities in 
any occupation or profession are or may 
be more limited for members of one sex 
than for members of the other sex 

(Sees. 901. 902. Educauon Amendment! of 
1972, 88 StaL 373, 374: 20 US.C 168% 1682) 

§ 106.8 Designation of responsible 
^employee and adoption of grievance 
procedures, 

(a) Designation of reaponsibie 
employee. Each recipient shall designate 
at least one employee to coordinate lis 
efforts to comply with and carry out its 
responsibilities under this part 
including any investigation of any 
complaint, communicated to such 
recipient alleging its noncompliance 
with this part or alleging any actions 
which would be prohibited by this part- 
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The recipient shall notify all its students 
and employees of t the name, office 
address and telephone number of the 
employee or employees appointed 
pursuant to this paragraph.. 

/ b ) Camp lotnt p raced u re of recip ienL 
A recipient snail adopt and publish 
grievance procedures providing for 
prorfrpry and'equitable resolution of 
student and employee complaints 
alleging any action which would be 
prohibited by this part 
(Sees. 901. 902. Education Amendment* of 
1.072. Bfi StaL 373, 374: 20 U5.C 1661. 1562) 

§106.9 DIS3*mlnatJon of policy. 

(a) Notification of policy. (1) Each 
rcc:p:ent shall implement specific and 
continuing steps to notify applicants for - 
admission and employment, students 
and parents of elementary and 
secondary school ltu'ienij. employees, 
sources of referral of applicants for 
admission and employment, and all 
unions or proVesaiunal organizations 
holding collective bargaining or 
professionaragreements with the 
recipient that it does not discriminate 
on Lbe basis of sex in the educational 
programs or activities whichit operates, 
and that is required by tide IX and this 
part not to discriminate in such a 
manner. Such notification shall contain 
such mforaatior:, and be made in such 
manner, as the Assistant Secretary finds 
necessary to a prise such persons of the 
protections against dis crimination 
assured them by tide IX and this part, 
but shall state at least that the 
requirement not to discriminate in 
education programs and activities 
extends to employment therein, and to . 
admission thereto unless Subpart C does 
•■ not apply to the recipient, and that 
inquiries concerning the applicabon of 
title IX and this part to such recipient 
may be referred to the employee 
designated pursuant to § 106.fi, or to the 
Assistant Secretary. 

(2) Each recipient shall make the 
initial nouficaUon required by 
paragraph (a) (1) of this section within 
SO days of the effective date of this part 
or of the date this part first applies to 
such'recipienL whichever comes later, 
which notification shall include 
publication in: (i) Local newspapers; (ii) 
newspapers and magazines operated by 
such recipient or by student, alumnae, or 
- alumni groups for or in connection with 
such recipient- and (iii) memoranda or 
other written communications 
distributed to every student and 
employee of such recipient 

(b) Publications, (1) Each recipient 
shall prominendy include a statement of 
the policy described in paragraph (a) of 
this secbon in each announcement 
bulletin, catalog', or application form 



which it makes available to any person 
of a type, described in paragraph (a) of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees, 

(2) A recipient shall not use or 
distribute a publication of the type 
described in this paragraph which , 
suggests, by text or illustration, that 
such recipient treats applicants, 
students, or employees differently on the 
basis of sex except as such treatment is 
permitted by this part 

(c) Distribution. Each recipient shall 
distribute without discrimination or. thv 
basis of sex each publication described 
in paragraph (b) °f ^ 5 section, and 
shall apprise each of its admission and 
employment recruitment representatives 
of the policy of nondiscrimination 
described in paragraph (a) of thia 
section/and require such 
representatives to adhere to such policy. 

[Sees. 901. 902, Education Amendment* of 
1972, 66 StaL 373, 374: 20 U.S.C. 1BC1. 1662} 

Subpart B— Coverage 

§106.11 Application. 

Except as provided in this subpart 
this Part 86 applies to every recipient , 
and to each education program or 
activity operated by such recipient 
which receives or benefits from Federal 
financial assistance, 

[Sees. 901, 902. .Education Amendments of 
1972, 88 StaL 373. 374: 20 U.S.C 1381. 1682) 

§ B6.12 Educational Institutions controlled 
by religious organization*. 

(a) AppUcotion. This' part does not 
apply to an educational institution 
which is controlled by a religious 
organization to the exteot application of 
this part would not be consistent with 
the religious tenets of such organization. 

fb) Exemption. An educational 
institution which wishes to claim the 
exemption set forth in paragraph fa] of 
this section, shall do so by submitting in 
writing to the Assistant Secretary a 
statement by the highest ranking official 
of the institution, identifying the 
provisions of this part which conflict 
with a specific tenet of the religious 
organization, 

(Secj. 901. 902. Education Amendments of 
1972, S8 StaL 373. 374: 20 U.S.C 1651. 1662) 

5 106.13 Military and merchant marln* 
educational Institutions. 

This part does not apply to an 
educational institution whose primary 
purpose is the training of individuals for 
a military service of the United States or 
for the merchant marine. 
(Sect. 901. 902. Education Amendments of 
1972. B8 StaL 373. 374; 20 U.S.C 1681. 1882) 



. § 105,14 Membership practice* of cirtata 

organizations. 

(a) Socio f fraternities and sororities. 
This part does not apply to the 
membership practices of social 
fraternities and sororities which are 
exempt from taxation under section 
501(a) of the Internal Revenue Code of 
1954,' the active membership of which 
consists primarily of students in 
attendance at institutions of higher ■ 
education: 

(b) YMCA. YWCA. Girl Scouts. Boy i 
Scouts and Camp Fire Girls. This part 
does not apply to the membership 
practices-of the Young Men's Christian 
Association, the Young Women's 
Christian Association, the Girl Scouts.* 
the Boy Scouts and Camp Fire Girls. 

(c) Voluntary yaufh service 
organizations. This part does not apply 
to the membership practices of 
voluntary youth service organizations 
which are exempt from taxation under 
section 501(a) of the Internal Revenue 
Code of 1954 and the membership of 
which has been traditionally limited to 
members of one sex and principally to- 
persona of less than nineteen years of 
age. , 

(Sees, 901. S02, Education Amendments of 
137Z dB Stat, 373. 374: 20 U.S.C 1651. 1682; 
Sec. 3(a) of P.L 93-56*, 88 StaL 1882 
amending Sec. 901) 

§ 106.15 Admissiona.' 

(a) Admissions to educational 
institution* prior to June 24. 1973. are not 
covered by this part. 

(b) Administratively separate units. 
For the purposes. only of this section, 
§§ 88.16 and 86.17, and Subpart C. each 
administratively separate unit shall be 
deemed to be an educational institution. 

(c) Application of Subpart C Except 
as provided in paragraphs (d) and (e) of 
this section, Subpurt C applies to each 
recipient A recipient to which Subpart' « 
C applies shall not cUscriminate on the 
basis of sex in admission or recruitment 
in violation of that subpart. 

(d) Educational institutions* Except as 
provided in paragraph (e) of this section 
as to recipientswhich are educational 

"institutions. Subpart C applies only to 
institutions of vocational education, 
professional education, graduate higher 
education, and public institutions of 
undergraduate higher education. 

(e) Public institutions of , 
undergraduate higher education* 
Subpart C does not apply to any public 
institution of undergraduate higher 
education which traditionally and 
continually from its establishment has 
had a policy of admitting only students 
of one sex. 

(Sees. 901. 002. Education Amendments of 
1972, 88 StaL 373, 374: 20 U.S.C 1681, 1682f- 
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§ 106.11 - Eriuea£ , * •llglbio 

to submit tr*ruMticv k 

[a) Application Ta applies 
to each educational ir . , . to which 
Subpart C applie-3 whicv. 

(1J Admitted dhJy studen;..: ,-f ooe sex 
as regular students as of June 23, 1972; 
or ' 

(2) Admitted only students of one sex 
.as regular students as. ok June 23, 1965, 
but thereafter admit tfd 4. . regular 
students, students of *Jw v?x not 
admitted prior to June '165. 

(b) Provision for traiu,i^on plans. An 
educational institution to which this 
section applies shall not discriminate on 
the basis of sex in admission or ' 
recruitment in violation of Subpart C 
unless it is carrying out a transition plan 
approved by the Secretary a* 3 described 
in § 106.17.- which plan provides for the 
elimination of such discrimination by«- 
the earliest practicable date but in* no 
event later than June 23. 1979. 

(Sees. 901. 90Z Education Amendments or 
1972. 88 Stat. 373, 374; 20 U.S.C 1681. 1882) 

§ 106.17 Transition plans. 

(a) Submission of plans. An institution 
Jo which § 106.18 applies and which is • 
composed of more than one 
administratively separate unit may 
submit either a single transition plan . 
applicable to all- such units, or a 
separate transition plan applicable to » 
each. such unit 

(b) Content ofpJanSvln order to be t 
approved by the Secretary a transition 
plan shall; 

(1) State the name, address, and 
Federal Interagency Committee on 
Education (F1CE) Coda of the 
educational institution submitting such 
plan, the administratively separate units 
to which the plan is applicable, and the 
tiame, address, and telephone number of 
the, person to whom questions 
concerning the plan may be addressed. 
The person who submits the plan shall . 
be the chief administrator' or president 
of the institution, or another individual 
legally authorized to bind the institution 
to all actions set forth in the plan. 

(2) State whether, the educational 
•institution or adLministratively separat 
unit admits students of both sexes, as 
regular students and. if so. when it , 
began to do so. , 

(3) Identify and describe with respect 
to the educational institution or 
administratively separate unit anV 
obstacles to admitting students without 
discrimination on the basis of sex. 

(4) Describe in detail the steps • 
necessary to eliminate as soon as 
practicable each obstacle so identified 
and mdicate the schedule for taking 
these steps and the individual directly 
responsible for their implementation. 



(5) Include- estimates of the number of 
^students, by sex, expected to apply for. 
be admitted to. and enter each class 
during the period covered by the plan. 

(c) Nondiscrimination No policy or 

. practice of a recipient to which § 106-16 
apples shall reuuU in treatment of 
.applicants to. or students of such 
recipient in violation of Subpart C - 
unless such treatment is necessitated by 
an obstacle identified in paragraph (b) 
(3] of this section and a "schedule for ' 
eliminating that obstacle has been 
provided as required by paragraph (b) 
(4] of this section. 

(d) Effects of past exclusion To 
overcome the effects of past exclusion of 
students on the basis of sex. each \ 
educational institution to which § 10&1B 
applies shall include in its transition 
plan, andl shall implement, specific-steps 
designed^) encourage individuals of the 
previously' excludedaex to apply for 
admission to such institution. Such steps 
shall include instituting recruitment 
programs which emphasize the 

• ' institution's commitment to enrolling 
students^of the sex previously excluded. . 

(Secs.9fJ1^0Q2^ Education Amendments of 
1972Tl3j Stat 373, 374: 20 U.S.C 1081. 1682) 

§5 106.16-106^0 ^Reserved} 

Subpart C— • Discrimination on tho 
Basis of Sex in Admission and 
Recruitment Prohibited 

§ 106.21 Admission. 

(a] General No person shall, on the 
basis of sex; be denied admission, or be 
subjected to discrimination in * 
admission, by any recipient to which ■ • 
this subpart applies, except as provided 
in §§ 106.16 , and 106.17. > 
* (b) Specific prohibitions. (1) In 
determining whether a person satisfies 
any policy or criterion for admission,- or ■ 
in making any offer of admission, a 
recipient to which this Subpart applies 
shall not: 

(1) Give preferenqe to one person over 
another on the basis of sex, by ranking 
applicants separately on such basis, or 
otherwise; b , 

(ii) Apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or 

(iii) Otherwise treat'bne individual 
differently from another on the basis of 
Sex. 

(2) A recipient shall not administer or 
operate any test or other criterion for 
admission which, has a 
disproportionately adverse effect on 
persons on the basis of sex unless the 
use of such test or criterion is shown to 
predict validly success in the education 
program or activity in question and c 
alternative tests or criteria which do not 



have such a disproportionately adverse 
effect are shown to bo unavailable. 

(c) Prohibitions relating to marital or * 1 
pcrenta J status. In determining whether 
a person satisfies any policy or criterion 
for admission, or in making any offer of . 
admission, a recipient to which this 
subpart applies: 

[X] Shall not apply any rule 
concerning the actual or potential , 
parental, family.'or marital status of a 
student or applicant which treats * ; 
persons differently on the basis of sex; 

(2] Shall not cUscriminate against or 
exclude any person on the basis of 
pregnancy, childbirth, termination of 
pregnancy, or recover^, therefrom, or 
establish or follow any rule or practice 
which so discriminates "r excludes: 

(3) Shall treat disabilities related to 
pregnancy, chjldbirth, termination 'of \ 
pregnancy, or recovery therefrom in the 
same manner and under the same 
policies as any other temporary 

- disability or physical condition: and 

(4) Shall not make pre-admission 
inquiry as to the mantal status of sn 
applicant for admission; including 
whether such applicant is "Miss"* or 
"Mrs." A recipient may makepre- 
admission inquiry aa to the sex of an 
applicant for admision, but only if such 
inquiry is made equally of such 
applicants of both sexe? and if the 
results of su.r,h inquiry are not used in 
connection witkcUscrimination 

' prohibited by this part. " 

(Sees. 901. 903, Education Amendments of 
1972, 86 Slat 373, 374: 20 U.S-Cr 1681. 1682) 

§ 106.22 Preference in admission, 

A recipient to which this subpart 
applies shall not give preference to 
applicants for admission, on the basis of 
attendance at any educational 
institution or other school or entity 
whlc^i admits as students or < 
predominantly members of one sex if 
the giving of such preference has the 
effect of discriminating on "the basis of • 
sex* in viola lion cf this subpart. 

(Sees. 901. 90^, Education Amendment* of 
1972, 86 Suit 373. 374^20 U.S.C 1681. 1682) 

§ 106.23 Recruitment. 

(a) Nondiscriminatory' recruitment. A 
recipient to which this subpart ar/plics 

" shall not cUscriminate on the basis of 
sex in the recruitment and admission of 
students. A recipient ma? be required to 
undertake additional recruitment efforfs 

. for one sex as remedial action pursuant : 
Jo § 106.3(a). and may choose to. 4 
undertake such efforts as affirmative 
action pursuant to § 10Q.3{b). 

. (b) Recruitment at certoin institutions.- 
A recipient to which this subpart applies 
shallvnot recruil primarily or exclusively 
at educational institutions, schools or 
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entities which admit as students only or 
predominahdy members of one sex. if 
such actions have the effect of 
discriminating on the basis of sex in 
violation of this subpart 

(Sees. 901. 902. Educanon Amendments oF 
1572*88 StaL 373. 374: 20 U.S.C. 1681. 1632) 

§§ 106.24-105.30 [Reserved] 

Subpart D— Discrimination on the 
Basis of Sex In Education Programs 
and Activities Prohibited 

§ 106.31 EducaUon program* and 
activities. V» • 

(a) General. Except as provided • 
elsewhere in this part, no person shall, 
on the basis of sex. beexcluded from 
participation in. be denied the benefits 
of. or be subjected to discrimination 
under any academic, extracurricular, 
research, occupational training, or other 
education program or activity operated 
by a recipient which receive* cf benefits 
from Federal financial assistance. This 
subpart does not apply to actions of a 
recipient in connection with admission 
of its stiidents to an education program 
cr activity of (1) a recipient to which . 
Subpart C does not apply, or (2) an • 
entiry % nct a recipient, to which Subpart 
C would not apply if the entity were a 
recipient, 

fb) Specific prohibitions. Except as 
provided in this subpart, in providing 
any aid. benefit, or service to a student, 
a recipient shall not. on the b^sis of sexi 

(1) 'Treat dne person differently from - 
another in determining whether such 
person satisfies any requirement or 
condition for the provision of sucn aid. 
benefit, or service: 

(2) Provide different aid. benefits,, or 
- services or provide aid. benefits, or 

services in a different manner. 

(3) Deny any person any such aid. 
benefit or service; 

{4) Subject any person to separate or 
different rules of behavior, sanctions, or 
other treatment:* r 

(5) Discriminate against any person in 
the application of any rules of 
appearance: 

(6) Apply any rule concerning the 
domicile or resideoce of a student or 
applicant, including eligibility for in- 
state fees and tuition; 

\l) Aid or perpetuate discrimination 
against any person by providing 
significant assistance to any agency, 
organization, or person which 
discriminates on the basis of.sex in 
providing.any aid, benefit or service to 
students or employees: 

(8) Otherwise limit any person in the 
enjoyment of any right, privilege, 
advantage, or opportunity. 



. (c) Assistance administered by a 
recipient educational institution ta ' 
study atq foreign institution. A recipient 
educational institution may administer 
or assist in the administration of 
scholarships, fellowships, or other 
awards established by foreign or 
domestic, wills* trusts, or similar legal 
instruments, or by acts of foreign /^'\ 
govemments'and restricted to members J 
of one sex, which are / designed to 
provide opportunities to §tudy abroad, 
and which art awarded to students who 
are already matriculating at or who are 
graduates of the recipientinstitution; 
Provided, a recipient educational 
Institution which administers or assists 
in the administration of such 
scholarships, fellowship, or other 
awards which are restricted to members 
of one sex provides, or otherwise makes 
available reasonable opportunities for 
similar studies for members of the other 
sex. Such opportunities mayne derived 

■ from either domestic or foreign sources. 

(d) Programs not operated by ' 
recipient (1) This paragraph applies to 
any recipient which requires 
participation by any applicant student, 
or employee in any education program 
or activity not operated wholly by such 
recipient or which facilitates, permits, 
or considers such participation as part 
of or equivalent to an education program 
or activiryoperated by such recipient 
including participation in educational 

■ consortia and cooperative emplpyment 
yand student-teaching assignments. 

(2) Such recipient 

(i} a Shall develop and implement a 
procedure designed to assure itself that 
the operator or sponsor of such othej' 
education program.or activity takes no 
action affecting any applicant student, 
or employee of such recipient which this 
part would prohibit such" recipient from 
taking: and 

' (ii) Shall not facilitate, require, permit, 
or consider such participation if such* 
action occurs. 

(Sees.- 001. 902. Education Amendments of 
r _ 1972. 66 StaL 373. 374; 20.0.S.C 1681. 1502) 

5 106-32 Housing. - 

(a) Generally. A recipient shall not on 
ihe basis of sex. apply different rules or 
regulations, impose different fees or 
requirements, or offer different services 
or benefits related to^housing. except as 
provided in this section (including 
housing provided only to married 
students). 

(b) Housing provided by recipient. [1] 
A recipient may provide separate 
housing on the basis ofrSex. 

(2) Housing provided by a. recipient to 
-students of one sex.* when compared to 
that provided to students of the other 
sex. shall be as a whole: 



(1) Proportionate in quantity to the 
number of students of that sex applying 
for such housing; and ^ 

. *(ii) Comparable in quality and cost to 
the student. 

(c) Other housing* (1) -\ recipient shall 
not. on the basis ot sex. administer 
different policies or practices concerning 
occupancy by its students of housing 
other than provided by such recipient 

(2) A recipient which, through 
solicitation, listing, approval of housing, 
or otherwise, assists.airy agency, 
organization, or person in making 
housing available to any of its students, 
shall take such reasonable action as 
may be necessary to assure itself that 
such housing as is provided to students 
of one sex, when compared to that 
provided to student3 of {he other sex, is 
as a whole: (i) Proportionate in quantity 
and (ii) comparable in quality and cost 
to the student A recipient mav render 
su'cp assistance to any agency," 
organization, or person which provides 
all or part of such housing to student's 
only of one sex. 

(Sees. 901. 902. 907. Education Amendments 
of 1372788 StaL 373. 374. 375; 20 U.S.C 1681. . 
1682,1686) 

' \ 

§ 106.33 Comparable facilrtfes. 

A recipient may provide separate 
toilet lockerroom. and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex srlall be 
confparable to such facilities provided 
for students of the other sex. 

(Sees. 901. 902. Education Amendments of 
1972. 88 Stat. 373. 374) 

§ 106.34 Access to course offerings, 
• 'A recipient shall not provide any 
^course or otherwise carry out any of its 
education program or activity separately' 
on the basis of sex. or require or refuse . 
participation therein by any of its 
students on such basis, mcluding "health, 
physical education, industrial, business, 
vocational, technical, home economics, 
music and isduli education courses. 

J fa) With respect to classes and 
tivities in physical education at'the 
"elementary school level, the recipient 
shalLcomply fully with this section as 
expeditiously as possible but in no event 
later than one year from the effective 
date of this regulation. With respect to 
physical education classesiend activities 
at the secondary and post-secondary 
levels, the recipient shall comply fully 
with this section as expeditiously as 
possible but in no event later than three 
. years .from the effective date of this 
regulation. 

(b) This section does not prohibit 
grouping of students in physical. * 
education classes'and activities by 
ability as assessed by objective 
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'standards of individual perfprmance' 
developed and applied without regard to 

' * ... . 

(cj This section doei not pro ru bit 
separation of students by sex within 
physical education classes* or activities 
during participation in wresiiing. boxing, 
rugby, icehodxey. football, basketball 
and other sports ?he purpose or major 
activity of which involves bodily 
contact 

(d) Where use of a 9irv;le standard of 
measuring skill or progress in a physical 
education class has-an adverse effect on 
members of one sex, the recipient shall 
use appropriate standards which do not 
have such effecL 

(e) Portions of classes in elementary 
and secondary schools which deal 

■ exclusively with human sexuality may 
be conducted in separate sessions for 
boys and Eirls. 

(f) Recipients may make requirements 
based on vocal range or quality which 
may result in a chorus orchoruses of 
one or predominantly one sex. 

(Sees. 901. 902. Education Amendments of 
1972, ea Slat. 372. 374; 20 US.C 1631, 1682) 

§ 106.35 Accsas to schools operated by 

A recipient which is- a local 
educational agency shall not, on the 
basis of sex, exclude any - person from 
admission to: 

(a) Any institution of vocational 
education operated by such recipient or 

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise mikes 
available to such person, pursuant to the 
same policies and criteria of admission, 
courses, services, ,and facilities 

* comparable to each course, service, and. 
facility offered in or through such 
schools. 

(Sees. 901. 902, Education Amendments of 
1972. BQ StaL 373. 374: 20 US.C 1681.1682) 

§ 106*38 Counseling and um of appraisal 
and counseling materials. 

(a) Counseling. A recipient shall not 
discriminate against any person on the 
ba^is of sex in the counseling or 

< guidance of students or applicants for 
admission. 

(b) L'je of appraisal and counseling 
materials. A recipient which uses testing 
or other materials for appraising or 
counseling students shall not use 
different materials for students on the 
basis of their sex or use materials which 
.permit or require diiferent tweatment of 
students on such basis unless such 
different materials cover the same 
occupations and interest areas and the 
use of such different materials is shown 
to be essential to eliminate sex bias. 
Recipients shall develop and use 
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internal procedures for ensuring that 
such materials do not discriminate on 
the basis of sex. Where the use of a 
counseling test or other instrument 
results in a substantially _ 
disproportionate number of members ol 
one sex in any particular course of study 
or classification, the recipient shall take 
such action as is necessary to assure- 
itself that such disproportion is not the 
result of oUscrimirjaJiion in tije 
instrument or its triplication. 

(c) Disproportion in classes. "Where a 
recipient finds that a particular class 
contains a substantially 
disproportionate number of individuals v 
of one sex, the recipient shall take such 
action as is necessary.to assure itself 
that such disproportion is not the result 
of discxiniination.cn the basis of sex in 
counseling or appraisal materials or by 
counselors. 

(Sees. 901. 902, Education Amendments of 
1972, 60 StaL ?73, 374: 20 U.S.C 1881- 1882) 

§ 106.37 Rnancial assistance. 

(a) General. Exceptas provided in 
-paragraphs (b) and (c) of this section, in 
providing financial assistance to any of 
its students, a recipient shall not* (1) On 
the-basis of sex, provide different 
amount or types of.auch assistance, limit 
eligibility fdrsuch assistance which is of 
any particular type or source, apply 
different-criteria, or otherwise <■ 
discriminate; (2) through solicitation, 
lisong. approval, provision of facilities 
or other services, assist any foundation, 
trust,' agency, organization, or person 
which provides assistance to any of 
such recipient's students in a manner 
which disciminates on the basis of sex; 
or (3) apply any rule or assist in 
application of any rule concerning 
eligibility for such assistance which 
treats persons of one sex differently 
from persons of the 1 other sex with 
regard to marital or parental statusr 

(b) Financial aid established by 
certain legal instruments. (1) A recipient 
may administer or assist in the 
administration of scholarships, 
fellowships, or other forms of financial 
assistance established pursuant to 
domestic or foreign wills, trusts, 
bequests, or similar legal instruments or 
by acts of a foreign government which 
requires that awards be made to 
members of a particular sex specified 
therein; Provided. That the overall effect 
of the award of such "sex-restricted,, 
scholarships, fellowships, and other 
forms of financial assistance does-nol 
discriminate on the basis of sex* 

(2) To ensure nondiscriminatory 
awards of assistance as required in , 
.subparagraph (b-)[l) of this.section. 
recipients shall develop and use *- ' 
procedures under which: 
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(i) Students are selected for award oL 
financial assistance on the basis of 
nondiscriminatory criteria and not on . » 
the basis of availability of funds 
restricted to members of a particular 
sex: 

(ii) An appropriate sex-restricted . 
scholarship, fellowship, or other^orm of 
financial assistance it allocated to each 
student selected under subparagraph r 
(b)(2)(i) of this paragraph; and \ " 

(iii) No student is denied the award 
for which he or she was selected under 
paragraph (b)(2)(i) of this section 
because of the absence of a scholarship. . 
fellowship, or other form of financial 
assistance designated for a member of 
that student's sex. 

(c) Athletic scholarships. (1) To the 
extent thai a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for 
such awards for members of each sex in 
proportion to the number Of students of 
each sex participating in interscholastic 
or intercollegiate athletics. 

(2) Separate athletic scholarships or 

/grants-in-aid for members of each sex 
may.be provided as part of separate 

\athletic teams for members of each sex 
to the extent consistent with this 
paragraph and § 103.41. 

(Sees. 901. 902. Educadrm Amendments cf 
1972, 88 StaL 373. 374; 20 U.S.C 1681. 1882: 
and Sea 844. Education Amendments of 1974, 
Pub. L 93-380. 88 SUL 484 J 

§ 106.38 Employment assistance to 
students. 

(a) Assistance by recipient in making 
' available outside employment A 

recipient which assists any agency, 
organization or person in making 
employment available to any of its 
6tudents: 

(1) Shall assure itself th<J such 
employment is made available without 
discrimination on the basis of sex: 2nd 

(2) Shall not render such services to 
any agency, organization, dr person ■ 
which discriminates on the basis cf sex 

' in its employment practices. 

(b) Employment of students by 
recipients. A recipient which employs 
any of its students 3hall not do so in a 
manner which violates-Subpart E of this 
part 

(Sees. 901. 902. Education Amendments of 
1972. 88 StaL 373, 374; 20 U.S.C 1881. ie62) 

§ 106.39 Health and Insurance benefits 
and services. 

In providing a medical, hospital 
accident, or life insurance benefit, 
service, policy, or plan io any of its 
students, a recipient shall not 
discriminate on the basis of Sex, or 
provide such benefit, service, policy, pr • 
plan in a manner which would violate - 
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Subpart E of this pari- if it were provided 
to employees of the recipient. This 
section shall not prohibit a recipient 
from providing any benefit or service 
.'which may be used by a different 
rrooorr.on of students of one sex than of 
the oiner. including family planning 
services. Hov/eve\ my recipient which 
provides full coverage health service 
shall provide gynecological care. r 

r (Secs. 901. 902. Education Amendments of 
137Z. 88 StaL 373. 374; 20 U.S.C 1881. 1682) 

§ 106.40 tfirltal or parental statu*. 

(a] Stctus generally. A recipient shall 
net apply any rule concerning a 
student's actual or potential parental, 
family, or marital status which treats 
students differently on the basis of Bex. ■ 

fb) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 
against any student or exclude any 
student from its education program or 
activity, including any class or 
extra cum cular activity, on the'basis of 
such student's pregnancy, childbirth, 
false pregnancy, termination of 
pregnancy or recovery therefrom, unless 
the student requests voluntarily to 
participate in a separate portion of the 
program or activity of the recipient- 

(2) A recipient may require such a 
student to obtain the certification of a 
physician that the student is physically 
and emotionally able to continue 
participation in the normal education 
program or activity so long as such a 
certification is required of all students, 
for other physical or emotional 
conditions requiring the attention or a 
physician. r 

(3) A recipient which operates a 

. portion of its education program or 
acuvity separately for pregnant 
students, admittance to which is 
completely voluntary on the part of the 
student as provided in paragraph (b)(1) 
of this section shall ensure that the 
instructional program in the separate 
program 13 comparable to that offered to 
non-pregnant students. » 
• U) A recipient shall treat piegnancy. , 
childbirth, false pregnancy, termination 
of pregnancy and recovery therefrom in 
the same manner and under the same \ 
policies as ahy other terhp6rary 
disability with respect to any medical or 
hospital benefit, service, plan or policy 
which such recipient administers, 
operates, offers, or participates in with 
respect to students admitted to the 
recipient's educational program or ' • 
activity. 

(5) Ln the case of a recipient which 
does not maintain a leave policy for its * 
shideMs. or in the case of a student who 
doas.not otherwise quality for leave 
uncier such a policy.' a recipient shall 
treat. pregnancy, childbirth, fatac 



pregnancy, termination of pregnancy 
and recovery therefrom as a justification 
for a leave of absence for so long a 
period of time as is deemed medically 
necessary by tho student's physician, at 
the conclusion of which the student 
shall bo reinstated to-the status which 
she held when the leave began. 

(Sees. SOI. 902. Education Amendments of 
1972. B8 StaL 373, 374: 20 U.S.C. 1661. 1602) 

5 106.41 AtNotica, 

(a) General. No person shall, on the 
I *sis of sex. be excluded from 
participation in. be denied the benefits 
of, be created differently from another 
person or otherwise be discriminated 
against in any interscholastic. 
intercollegiate, club or intramural 
athletics offered by a recipient, and'no 
recipient shall provide any such 
athletics-separately on such basis. , \ 

(b) Separate teams. Notwithstanding 
the requirements of paragraph* (a) of this 
section, a recipient may operate or 
sponsor separate teams for aiembers of 
each sex where selection for such teams 
is based upon competitive skill or the 
activity involved is a contact sport 
However, where a recipient operates or 
sponsors a team in a particular sport for 
members of one sex but operates or 
sponsors no such team forinembers of 
the other'sex. and athletic opportunities 
for members of that sex have previously 
been limited, members of the Excluded 
sex must be allowed to try-out for the 
team offered unless 1 Ihe sport involved is 
a contact sport. For the purpose of this 
part contact sports include boxing, 
wrestling, rugby, ice hockey, football, 
basketball and other sports the purpose 
cf major activity of which involves 
bodily contact. * 

(c) Equal opportunity. A recipient . 
which operates or sponsors 
interscholastic. intercollegiate, club or 
intramural athletics shall provide equal 
athletic opportunity for members of both 
sexes. In determining whether equal 
opportunities are available the Director 
will consider, among other factors: 

(lj Whether the selection of sports 
and levels of competition effectively 
accommodate the interests and abilities 
of members of both sexes: 

(2) The provision of equipment and 
supplies; 

(3) Scheduling of games and practice 
time: 

(4) Travel and per diem allowance; 

(5) Opportunity to receive cpaGhing 
and academic tutoring: 

(6) Assignment and compensation of 
Coaches and tutors: 

(7) Prov^ion of locker rooms, practice 
and competitive facilities: 

(8) Provision of medical and training 
facilities and services; 



• (9) Provision of housing and dining 
facilities. and services: 

(10) Publicity! 
Unequal aggregate expenditures for 
members of each sex or unequal 4 

• expenditures for male and iemaie teams' 
if a recipient operates or sponsors s 
separate teams will not constitute 
noncompliance with this section, but the 
Assistant'Secretary may consider the 
failure to-provide necessary funds for 
teams for one sex in assessing equality' 
of opportunity for members or each sex. 

(d) Adjustment period. A recipient * . 
which operates or sponsors 
mterscholastic, intercollegiate, club or 
inbamural athletics at the elementary 
school level shall comply fully with this 
section as expeditiously as possible but 
in no event later than one year from the 
effective date of^this regulation. A 
recipient which operates or sponsors 
interscholastic. intercollegiate, club or 
intramural athletics at the secondary or 
po3t-secondary school level shau 
comply fully with this section as 
expeditiously as possible but in no event 
late/ than three years from the effective- 
date cf this regulation. 

(Sees. 901. 902. Education Amendments of 
1972. 86 StaL 373. 374; 20 U.S.C 1681. 1&8£ 
and See. S4-i,'£ducaUon Amecriinents of 1974. 
Pub. J. 93-380. 88 StaL 484} 

5 106.42 Textbooks and c-jrricular 
material. 

" Nothing in this regulation shall be 
interpreted as requiring or'prohibiting or 
abridging in any way the use cf 
particular textbooks or curricula r 
materials. 

(Secst 901. 902. Education Amendment* of 
' 1972. 83 StaL 373. 374; 20 US.C 1681., 1682] 

§ 106.43-1P6.50 [Reserved] 

Subpart E— Discrimination on the 
Basis of Sex In Employment in 
Education Programs 2nd Activities 
Prohibited 

§ 106.51 Employment. 

(a) General. (1) No person shall, on 
the basis of sex. be excluded from 
participation in, be aenied the benefits, 
of. or be subjected to discrimination in 
employment, or recruitment, 
consideration, or selection therefor, 
' whether full-time or part-time, under 
any education program or activity 
operated by a recipient which receives 
or benefits from Federal financial 
assistance. 

(2) A recipient shall make all 
employment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory manner 
and shall not limit, segregate, or classify 
applicants or employees in any way 
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which could adversely affect any 
applicant's* or empioyee's employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into any 
contractual or other relationship which 
directly ormdirecdy has the effect of 
subjecting erapioyees or students-io 
discrimination prohibited by this 
Subpart, including relationships with 
employment and referral agencies, with 
labor unions, and with organizations 
providing or administering fringe 
benefits to employees of the recipient. 
• (4) A recipient shall not grant 
preferences to applicants for 
employment on the basis of attendance 
et any educational institution or entity 
which admits as students only or 
predominantly members of one sex. if 
the giving of such preferences has the 
effect of discriminating on the basis of 
sex in violation of this parL 

(b) Application. The provisions of this 
subpart apply to; 

(1) Recruitment, advertising, and the 
process of application for employment; 

(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termination, 
application of nepotism policies, right of 
return from layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in 
compensation; 

(4) Job assignments, classifications 
end structure, including position' 
descriptions, lines of progression, and 
seniority lists: 

(5) The terms of any collective 
bargaining agreement; 

j (6) Granting and return from leaves of 
absence, leave for pregnancy, childbirth, 
false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave; 

(7) Fringe benefits available by virtue 
of employment, whether or not 
administered by the recipient; 

(8) Selection and financial support for 
training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
Juition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training: 

(9) Employer-sponsored activities, 
including social or recreational 
programs; and 

(10) Any other term,- condition, or 
privilege of employment. 

(Sees. 901. 902. Education Amendments of 
1972. 86 StaL 373. 374; 20 U.S.C 1681. 1682] 

§ 106.52 Employment criteria. 

: A recipient shall not administer or 
operate any test or other criterion for 
any employment opportunity which has 



a disproportionately adverse effect on 
persons on the basis of sex unless:' 

(a) Use of such test or other criterion 
is shown" to predict validly successful 
performance in the position in question; 
ar.d 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable. 

(Sees. 901. 902. Education Amendments cf 
1972, 66 StaL 373. 371; 20 L\S.C 1581. 1662) 

§ 106.53 Recruitment 

(a] Nondiscriminatory recrjivnent 
end hiring. A recipient shall not 
discriminate on the basis of sex in the 
recruitment and hiring of employees. 
Where a recipient has been found to be 
p'resently dis criminating on the basis of ' 
sex in the recruitment or hiring of 
employees. Or has been found to have in 
the past so discriminated, ihe recipient * 
shall recruit members of the sex su 
discriminated against so as to overcome 
the effects of such past or present 
discrimination. 

(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclusively 
•at entities which furnish as applicants 
only or predominantly members of one . 
sex if such actons have the effect of 

dis criminating on the basis of sex in> 
violation of this subpart 

(Sees, 901. 902, EducaUon Amendments of 
1972, 88 StaL 373. 374; 20 U.S.C 1681. 1682) 

§106.54 Compensation, . 

A recipient shall not make or enforce 
any policy or practice which, on the ■ 
basis of sex: c ' 

(a) Makes distinctions in rates of pay 
or other compensation; 

fb] Results in the payment of wages to 
employees of one sex at a rate less than 
that paid to employees of the opposite 
sex fcr equal work on jobs the 
performance of which requires equal 
skill, effort, and responsibility, and 
which are performed under similar 
working conditions. 

(Sees. 901. 902. Education Amendments of 
1972. 88 StaL 373. 374: 20 U.S.C 1681. 1682) " 

§ 106.K5 Job classification and structure. 
A recipient shall 'not: 

(a) Classify a job as being for males or 
for females: 

(b) Maintain or establish separate . 
lines of progression, seniority lists, 
career ladders. Or tenure systems based „ 
on sex: or 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jdbs. position descriptions, or job 
requirements which classify persons on 
the basis of sex, unless sex is a bona- 
fide occupational qualification for the 



positions in question as set forth in 
5 106.61. 

(Sees. SOI. 9C2. Ed-jcan'or. At. er. timer.: a of 
1972. 86 SiaL 373. 274; 20 L' S C. 1681. 1682} 

* 106.56 Fringe beoemi. 

( a ) ' Fr: nj? e ten eft 5 ' ' ce nec'. For 
purposes of this part "fringe benefits" • 
means: Any mecical hospital, uccr.cienL 
life insurance o: retirement benefit, 
service, policy or plan, any profit- 
sharing or bonus plan, leave, and any 
oLher bene fit or service of emSfoyrnent 
not subject to the provision of § 106.5-5. 

(b) Prohibitions. A recipient shaiTnoL 
' (1) Discriminate on the basis ff sex 

with regard to making fringe henefits 
available to employees or make fringe v 
benefits available to spouses, families, 
or dependents of employees differently 
upon the basis of'the employee's scx\ . 

(2) Administer, operate, offer,. or 
participate in a fringe benefit pjan which 
does not provide either for equal 
periodic benefits for members of each 
sex. cr for equal contributions to the 
plan by such recipient for members of 
each sex: or ' 

.. (3} Administer, operate, offer, or 
participate in a pension or retirement 
plan which establishes different 
optional or compulsory retirement a°2s 
based on sex or which otherwise 
discriminates in benefits on the basis of 
sex. • i 

(Sees, 901, 902, Education Amendments of 
1972. 86 StaL 373, 374; 20 U.S.C 1681. 1682) 

§ 10C.57 Marital or parental status. 

(a] Genera.].' A recipient shall not 
apply any pohcyor taxe any 
employment action: 

(1} Concerning the potential marital, 
parental, or family status of an 
employee or applicant for'employment 
which treats persons'differently on the 
basis of sex: or 

[2] Which is based upon whether an 
employee or applicant for employment 
is the head of household or principal 
wage earner in such employee's or 
applicant's family unit. 

(b] Pregnancy. A recipient shall not 
discriminate against or exclude from 
employment any employee or applicant 
for employment on the basis of 
pregnancy, childhirth. false pregnancy, 
termination of pregnancy, or recovery 
therefronx ' 

(c] Pregnancy as o temporary t , 
disability, A recipient shall trest 
pregnancy, childhirth. false pregnancy, 
termination orpregnancy. and recovery 
therefrom and any temporary disability 
resulting therefrom as any other " 
temporary disability forall job related 
purposes, including commencement; 
duration and extensions of leave, 
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payment of disability income, accrual oF 
seniority and any other benefit or 
service, and reinstatement and under 
.any fringe benefit offered to employees 
by virtue of employment 

(d) Pregnancy ieave: In- the case of 
rec.pient which does not maintain a , 
leave policy for its employees, or in the 
case cf aa employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, 
childbirth, false pregnancy, termination 
of pret^nancy and recovery therefrom as 
a justification for a leave of absence 
without pay for a reasonable period oF 
time, a: the conclusion of which the 
employee shall be reinstated to the 
status which she held when the leave 
began or to a comparable position, 
without decrease. in rale of 
compensation or loss of promotional 
opportunities, or any other right or 
privilege of employment 

(S<rC3. 901. 902. Education Amendment* of 
1 JT2, 88 but 372, 374: 20 US.C 1651. 16£2) 

§10538 Ertect of Stat© or local Law or 
Olnw rcqujrcmerfto, 

^Ja) Prohibitory- requirements. The 
obligation to comply with this subpart ;s 
not obviated or alleviated by the 
existence of any State or local law or 
o'he: requirement which impose;? 
prohibitions or limits upon employment 
cf members of one sex which are not 
• imposed upon members of the olier sex- 

[b) Benefits. A recipient which 
provides any compensation, service, or 
benefit !b members of one'sex pursuant 
to a -State or local law or other 
r^qujremen'. shall provide the same 
ccraperisa'jcn. service, or benefit to 
members of the otfier sex. 

(S-;c5. 901. 902. Education Amendments of 
Y.rZ, 3tf Stat. 37J. 374; 20 U.S.C 1681, 1602) 

§ Advertising. 

A recipient shall no: m any 
advertising related to employment 
indicate preference, limitation, 
specification, or discnmmation based on 
sex uniess se* is a bona- fide 
occupational qualification for thf 
particular job in question. 

(Sees. 901. 902. Education Amendments of 
1972, 66 Slat 373. 374; 20 U.SJZ. 1681. 1682) 

§ 106.50 Pr»-employm«nt Inquiries* 

(a) Sterilal status. A recipient shall 
net make pre-employment inquiry as'to 
the marital status of an applicanl. for 
employment, including whether such 
applicant li "Miss or Mrs." 

(b) Sex. A recipient may make pre- 
cmplovrnienL inquiry as to the sex of an 
eppucant for employment but only if 
such inquiry i 3 made equally of such 
applicants of both sexes and if the 



results of such inquiry are not used in 
connection with discrimination 
prohibite i by this part 

(Sees- 901. 90*!. Education Amendments Df 
1972, B8 Stat. 373. 374: 20 IaS.Q 1681. :&82) 

§ 105.91 So 2 da a bona-fide occupational 
qualification. 

A recipient may take action otherwise 
prohibited by this subpart provided it is 
shown that sex is a bona-fide { 
occupational qualification for that J 
action, such that consideration of sex^ 
with regard to such action is essential to 
Successful operation of the employment 
function concerned A recipient shall not 
take action pursuant to this section 
which is based upon alleged 
comparative employment characteristics 
or stereotyped characterizations of one 
or the other sex, or upon preference 
based on sex of the recipient, 
employees, students, or other persons, 
but nothing contained in this section 
shall prevent a recipient from 
considering an employee's sex in 
relation to Employment in a locker room 
or toilet facility used only by members 
of one sex, 

(Sees. 9Ol. r, 902. Education Amendments of 
1972. 86 StaL 373. 374; 20 U.S.C 1681. 1682J 

i§§ 106.62-10B.70 [Reserved] 
Subpart F— Procedures [Interim] 

§ 106.71 ■ Procedure*. 
' The procedural provisions applicable 
to tide VI of the Civil Rights Act of 1964 
are hereby adopted and incorporated 
herein by reference. These procedures 
may be found at 34 CFR 100,6-100.11 
,and34CFRPartl0i. ' 

(Sees. 901. 902, Education Amendments of 
1972. 86 StaL 373. 37-1: 20 U.S.C 1681. 1682) 

Subjact Index to TiUe IX Preamble and 
Regulation 

A 

Access to Course Offerings [43. 55. 56. 57, 50], 
106.34 

Access to Schools Operated by LEA's. [44]: 
106.35 

Admission*. [5. 6. 30]: 106.15. 106.21 
Affirmative and remedial action. [16. 17, 

24]: 106.3(a); (b) ^ . " . 
Adrronistratively separate units, [33]: 

106.15(h) 106.2(o) 
Educational Institutions. [30], 106.15(d). 
. ■ioa^(n) 

General 106.21(a), 108^(p). 
ProhiEAuons relating to marital anc 

parental status. [32. 36]; 106.21(c) 
Professional schools. [30J, 106.2(m}^ 
Public Institutions of undergraduate' higher 

education. 108.l5(e] 
Recruitment. [34. 35]: 106.23 
Specific prohibitions. 106.21(b) 
Tests. [31]; 106.21(b) (2) 



'Preamble par*gr»ph numb«r» are in bncueta [ ). 



Preference in admission. ]35): 106.22 
Advertising. 106.59 

Affirmative Action, see "Remedial and , 

Affirmative Actions" 
Assistance to "outside" discriminatory 

■organisations. 1 40. 53]: 108.31ibl (7J. (c) 
Assurances. [18]: 106.4 
' Duration of obligation. 106.4(b) 

Form. 106.4(c) 
Atbleucs. [59 to 7B]: 106.41 * . . 

Adjustment penod. [76): 106.41(d) 

Contact sport denned? 106.41(d) . 

Equal opportunity. [76, 77]; 106.41(d) 

Determining factors, 106.41(c) (i) to (x) . 

Equipment 106.41(cl 

Expenditures. 106.41(c) 

Facilities, 106.41(c) 

Travel, 1.06.41(c) 

Scholarships, [64. 55fr 106.37(d) 

General. [69. 7a 71, 72. 72. 74. 75]: 106.41(a) : 

Separate teams, [75]: 106.41(b) 

B 

BFOQ. [90): 1C6.81 ' 

"C ' . \ 

Comparable far ilities \- 
Housing. (42. 54|:,106.32 .. j 

Other, 10Q.33. ( 106.35(b) 
Compensation. '[84. B7. 92]; 106.54 
Counseling 

Disproportionate classes. [45. 59]: 106.36(c) " 

General [45. 59}; 106.36(a) 

Materials. [45. 59): 106.36(b) 
Course Offerings • \ 

Adjustment period. (55]:106.34(a) (i) 

General. [7. 43]: 106.34 

Music classes. [43]: 106.34[li 

Physical education. [43. 56. 58): 

Sex education. [43, 57j: 106.34(e) 
Coverage. [5): 108.11 to 106.17 

Exemptions 
Cumcuiar material*, [52]: -106.42(a) 

Definitions, \U. 15): 106.2 (a) to (r) 
Designation of responsible emoioyee. [20. 22]: 

106.8(a). (b) 
DisserrunaUon of policy. [21]: 106.9 

Distribution. lC6J9(c)" 

Notification cf policy, [21]: 1.06.9(a) 

Publications. 106 9(b) 
Dress codes 106.31(b) (4) 

E ' \ * 

Education Institutions 
Controlled by religious* org ah Nations. " 
106\l2 

Apphcation. [28. 29]: 106.12(a) 
-Exemption. [26]: 106.12(b) 
Education Program and Activities 
Benefiting from Federal financial 
. assistance. [10. 11): 106.11 
1 General. [10. 11. 53]: 106.31(a) 
Programs not operated by recipient. [41. 

54]: 106:3l(c) 
Specific prohibitions. [38, 39. 40. 53]: 10G.31 

(V 

Effective Date. (3| 

Employee responsible for TiUe IX. see 
"Designation of Responsible Employee" 
Employment 

Advertising. 108.59 

Application. 106.51(b) 

Compensation. [84. 92): 10G-54 

Employment criteria. 106.52 

Fringe benefits. [88. 89): 106.56 

General. [BL 82, 87]: 106.51 - 
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-Job Classification and Structure. 106-55 
Marital and Parental Statu*. 106.57 
Pregnancy. (85. 33j: 108,57'b) 1 
Pregnancy at Temporary Disability, (55, 

93 J; 106.57(c) 
Pregnancy Leave, [85, 9a. 94]: 106.57td) 
Pr^EmployTnrnt Inquiry 
Recruitment. 183. 90. 31, 951 
Sex as i BFOQ. (96}; 10tt.dl ^ 
Student Employment. [60J: 106.38 
Tenure. 108.51(b) 12) 
Exemptions/^. 27. 2a. 29. 30. 531; 106.12(b), 
108.13, 106.14. 106.15(a). 106.15(d), 106.18 

F 

jFederal Financial Assistance. 1,08.2(3) 
Financia^Assistance to students, [46, 60, fllj: 
106-37* 

AthJcbc Scholarships. [46, 64. 65): 106.37(d) 
Foreign institutions, study at [63]; 106.31(c) 
Cenerul 106J7 

.Non-need scholarships. [62); 106.37(b) 
Pooling of sex-restriebve. [46. 61. 62]; 

108J7(b) ■ . •; 

Scx-restncnv© assistance through foreign 

or domesbc wills (46, 81. 62); 106.37(B) 
Fomgn^Scnolarship*. see "Financial* 

assistance" 106.37 and "Assistance to 

'outside* didcriniinatory organizations" 

108Jn(c) 
FratermbeB/^'oribes 

SoaaL (53.27. 28): 108.14(a) 
Business/professional. [40. 53, 27. 28]: 

106J1 (b)(7) 
Honor societies, (40. 53); 108.31(b) (7) 
. Fringe benefits. (67, .88, 89 »; 106.36. 10&39 
Part-time employees, (89) 

G 

Grievance Procedure, see "Designation of 
responsible employee**. 106.8(b). (b) 

H 

Health and Insurance Benefits and Services, 

[67, 88, 93): 106.39. 106.56 < 
Honor societies, [40. 53); 106.31(b) (7) ^ 
Housing. 106 J 2 

Generally. (42); 106 .32(b) 

Provided by recipient. 108.32(b) 

Other housing. [54]: 108.32(c) 

1 

Job Classification and Structure. 108.55 
L 

LEA's. [44]: 106.35 
M ' . ■ 

Marital and Parental Status 
Employment 

GeneraL [85. 93, 941: 106.57 
Pregnancy. [85. 93. 94); 106.57(b) 
Pregnancy as a temporary disability. (85. 

93. 94); 106.57(c) 
Pregnancy leave. [85. 93', 94): 106.57(d) 
Students 

GeneraL [49): 106.40(a). (b) 

Pregnancy and related conditions. [50]: 

106.40(b) (1) (2) (3) (4) (5) 
Class participation. 150): 106.40(b) (1) 
Physician certification, \50]; 106.40(b) (2) 
Special classes. [501: 106.40(b) (3) 
Temporary le*ve. (50): 108.40(b) (4). (5) 
Membership Practices of Social fratemiUes 

■nd aororities. (27. 28. 53): 106.14(a) 
Voluntary youth service organizations. (27. 
' 28, 53); 106.14(C) 
YMCA, YWCA and othen. (27, 28, 53): 

106.14(b) 



Military and'Merchant Marine Educational 

v Institutions. [29); 106.13 
p»"' 

Pooling, see "Financial Assistance". 106,37 
Pre-employment Inquiries 

Marital status. (86, 95): 106.00(a) 

Sdx. 106.60(b) t . 
Preference in Admissions, [35); 108.2: 

See also. "Remedial and Aifirmai^e 
* 'Action" 
Pregnancy. Employment * 

General. 185. 93, 94): 1C6.57 

Pregnancy, [85. 93. 94]: ipe.57(b) 

Pregnancy as temporary disability, (85. 93. 
94): 108.57(c) 

Pregnancy leave. (85. 93. 94): 106.57(d) 

Students - 

General, [49, 50): 106.40 (a) and (b) 
Pregnancy and related conditions; (50): 

108.40(b) (1) to (5) 
Class Participation, (50. 55. 58); 106.40(b) (1) 
Physical certification, [50]: 108.40(b) (2) 
Special class. [50]: 106.40 (b) (3) 
Temporary leave. [50]: 106.40(b) (4). (5) 

Private Undergraduate'Professional Scboola, 
(30): 106.15(d) 

Purpose of Regulation. [13]; 106.1 

R 

Real Property, 106-2(g) 
Recruitrapnt 4 
Employment 

Nondiscriminaiion. [83. 91): 106.53(a) 
Patterns. 106.53(b) 
^Student 

NondiscrirninaUon. [34. 35]; 106.23(a) 
Recruitment at certain insbtutions. 10CJ3 
(b) 

Religious Organizations 

Application, (29-28): 106.12(a) 

Exemption, [26); 106.12(b) 
Remedial and Affirmative Actions. [18. 17. 

24); 106 J ' 
S » 

Scholarships, see "Financial Assistance", t 
106.37 

Self-evaluation, [18. 22]; 106.3(c). (d) . 
Surplus Property (see Transfer of Property 
106.5) . t ■ 

Duration of obligation 106.4(b)' 

Real Property 106.4(b) (1) 

T ■ ' 

Textbooks and curricular materials, [52, 79, 
80); 106i42 

Termination of funds. [10. 11) 

Transfer of property. 106.5 

Transition Plans 
Content of plans. 106.17fj) 
Different from Adjustment period. [78]; 
. 106.41(d) 

Submission of plans. 106.17(a) 

Appendix A — Guidelines for Eliminating 
Discrimination and Denial of Services on the 
Basis of Race. Color. National Origin, Sex, 
anti -Handicap in Vocational Education 
Prosrama * 

Note. — For the text of these guidelines, see 
34 CFR Part 100. Appendix B 
[44 FR 17168, Mar. 21. 1979) 

jFR Doc SO-134V3 FlWd S-ft-eO; fc*5 *m) 
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The court system in the United States comprises federal, 
state, and local courts. The federal courts operate on a 
three-tiered system: a lower, trial-court level; an inter- 
mediate appellate level, at which decisions of the lower 
courts can be reviewed; and a higher level appellate 
court that can render final decisions binding on the other 
two levels nf. courts. Most states have similar tiered court 
systems. They operate on basically the same system as 
the federal courts, with a trial-court level and one or two 
appellate-court levels. Local court systems usually con- 
sist" of only the trial-court level. 

Because Title IX and other federal civil rights acts are 
enforced primarily in the federal system, this work con- 
centrates on the decisions of the federal courts. For the 
reader to understand the various precedential values of 
the cases cited in this work, it is important to understand 
the federal legal system. 

The United States is divided into small geographic 
areas called districts. In each district are the trial courts 
of the federal system — the United States district courts. 
This is the lowest level of the federal court system. Deci- 
sions of these courts are binding precedent within the 
district where, the opinion issues. Recent decisions of 
these courts are published in volumes of books called the 
Federal Supplement, abbreviated as F. Supp. 

Appeals from the various district courts are usually 
taken to the courts of appeals. There are 11 apppellate 
circuits in the United States. These circuits range in geo- 
graphical area from the District of Columbia Circuit, 
which includes only Washington, D.C., to the Ninth 
Circuit, which covers nine states and one U.S. territory. 
Decisions of these courts are binding on all district 
courts within the circuit. Recent decisions of these 
courts are published in the volumes of books called Fed- 
eral Reporter, abbreviated as F., and the Federal Repor- 
ter Second Series, abbreviated as F.2d. 

The Supreme Court of the United States is the highest 
court in the land. Although it does act as a. trial court in a 
limited class of cases, the bulk of the Court's work con- 
sists of reviewing decisions of lower federal and state 
cour:s. The Supreme Court's jurisdiction is discretionary 
to a great degree and gives the Court the right to decide 
which cases it will hear and which it will not. 

Almost all cases that eventually! reach the Supreme 
Court do so thiough petitions for certiorari (petitions, in 
effect, for the Court to order a lower court to certify the 
record to it for review)." Although .some cases, by their 
specialized nature, have a "right' to be heard by the 
Supreme Court on appeal such "appeals as of right" 
have been sharply limited since 1925. The justices of the 
O'-rt have discretionary power to grant or deny peti- 
tions for certiorari. The majority of cases* are actually 
disposed of when the Court simply denies the petition 
(noted in a citation by the abbreviation cert, denied), thus 
refusing to review the case. The effect of this denial is to 
leave the lower court opinion intact. This decision, how- 
ever, does not necessarily mean that the Court agrees 
with that decision. In fact, the justices will not even con- 
sider a petition unless at least one -of them believes it is 
important enough, and no case will be accepted for re- 
view unless at least four justices believe that the case 
merits review. 

Decisions of the Supreme Court are binding on all 
federal, state, and local courts. The official* volumes of 
books reporting decision the United States Supreme 
Court are called the United States Reports (abbreviated 
ar- U.S.). 
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Decisions of some states courts often can be found in 
regional reporters. Each regional reporter contains deci- 
sions of courts in more than one state. The regional re- 
porters are: Pacific Reporter (abbreviated as P. and P. 2d), 
Northwester Reporter, (abbreviated as N.W., and N.VV. j 
2d), Southwestern Reporter (S.W., and S.VV. 2d), 
Northeastern Reporter (N.H., and N.E. 2d), Atlantic Re- ✓ 
porter (A., and A. 2d), Southeastern Reporter (S.E., and 
S.iZ. 2d), and Southern Reporter (So. and So. 2d). 



Citation to Cases 

Cases and legal writings are indexed according to a uni- 
form system of citation. By correctly interpreting the ci- 
tation, one is able to gain descriptive data about the ease 
or writing as well as determining how to find the items 
in a law librarv. Example: Reed v. Reed, 404 U.S. 71, 92 
S.Ct. 251 (1971). 

Unless in a footnote, the name of the case is under- 
lined (or found in italics)! 

After the name is the official citation, 404 U.S. 71. The 
first number, 404, refers to the volume number in a par- 
ticular set of books. The abbreviation after the volume 
number refers to the set of books in which the case can 
be found. Here, U.S. refers to United States Reports, the 
reporter that contains the official reports of decisions of 
the United States Supreme Court. The number after the 
abbreviation refers to the page number in the particular 
volume on which the decision begins. Thus, the cite to 
Reed v. Reed refers you to page 71 of volume 404 of the 
United States Reports. 

After this reference is the citation to an alternative 
place where the opinion can be found. In this instance, 
the reference is to volume 92 of the Supreme Court Re- 
porter at page 251. 

f. At the end of the citation, in parenthesis, appears the 
year in which the case was decided by the Court. Deci- 
sions by United States Court of Appeals (circuit courts) 
are cited like this: Berkelman v. San Fraricisco United School 
District, 501 F. 2d 1264 (9th Cir. 1974). This tells you 4 the 
name of the case (underlined), that the decision can be 
found in volume 501 of the Federal Reporter, Second 
Series, an<j that it would begin on page 1264 in that 
volume.. After, in parentheses, is the name of the circuit 
(here, it is the Ninth Circuit) and the year the case was 
decided by that particular circuit court (1974). 

When a citation is given to a United States District 
Court decision, the name of the district is usually listed 
in parentheses. Thus, Kirstein ik Rector and Visitor* of 
University of Virginia, 309 F. Supp. 184 (D. Va. 1970), 
would tell you on what page and in which volume of the 
Federal Supplement this decision can be found, and that 
the case was decided in 1970 by the United States Dis- 
trict Court for the District of Virginia'. 

When a quote is taken directly from a decision, or a 
case is being cited for a particular point of law, the cita- 
tion may refer you to a particular page number within 
that decision. Thus, a quote, followed by the citation 
VirJt Wo v. Hojikins, 118 U.S. 356, 374 (1886) would tell 
you that the decision begins on page 356, but the quota- 
tion being used was taken from within the decision on 
page 374. If the full citation had been previously given in 
the same memo or brief, the quote might be cited like : 
this: 118 U.S. at 374 or sometimes as Yick Wo at 374. 
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Often in a citation part of the ease's history is in- 
cluded. There are several standard abbreviations that are 
normally used to indicate action taken by one of the 
courts in a prior proceeding 

.Example: Cape v. 7V/i»«*ss«v Secondary School Athletic^ 
Association, 424 F. Suplp. 732 (E.D. Term. 
197b), nv'ii, 563 F.2d 7 C >3 (6th Cir. 1977). 

Here, the abbreviation nv'ti means reversed. In other 
words, the decision of the Sixth Circuit Court of Appeals 
reported at page 793 of volume 363 of the Federal Repor- 
ter, Second Series reversed the decision of the district 
court reported at page 732 ef volume 424 of the Federal 
Supplement. 

Following are some of the more common abbrevia- 
tions and phrases used in case citations and their mean- 
ing: 

tiff'tl affirmed. A judgment or order was rendered by 
an appellate court declaring that the decision of the 
lower court is right and must sfanij as rendered by 
that lower court. 

rerd-nversed: A judgment or order is rendered by an 
appellate court which vacates or sets aside the deci- 
sion of a lower court because of some error or irregu- 
larity bv that lower court. 

modify: An action by an appellate court which alters 
the ruling of the lower court. This can serve to en- 
large ot extend the ruFng, limit or reduce it, or may 
just change the ruling in some incidental manner. 
■ cert, denied -Certiorari denied: Discretionary action by an 
appellate court (used most often in connection with 
the Supreme Court) which denies a petition bv a 
party to have the court obtain information from the 
lower court and review the original decision. 

rem'd— remanded: An action taken by an appellate 
court to send a case back to the court out of which it 
came, tor the purpose of having some action on it 
there. Often, the appellate court will decide the 
case, then remand it to the lower court, directing it 
to formulate a remedy that will be consistent with , 
the appellaV court's decision. ' 



CITATION TQ STATUTES - 

Laws passed hy the U.S. .Congress make up the United 
States Code. The U.S. Code Ts divided into 50 parts, 
called titles, ' ach dealing with a specific area of law. 
When a cita : ion is given to a federal statute, the title 
number is given first, then the name of the books con- 
taining the law, then the section number within that title 
where the 'particular law may be found. This section 
number may include one or several numbers or letters in 
parenthesis, which mav lead vou to a specific part of the 
particular law being cited. Thus, 20 U.S.C. § 1618(a)(2), 
would lead you to Title 20 of the United States Code, 
then to section 1681 of that Title, then'to part (d)(2) of 
that section. 



CITATION TO ADMINISTRATIVE REGULATIONS, 

Administrative agencies of the federal government usu- 
ally issue rules relating to their specific area of responsi- 
bility. Such rules, called regulations, are compiled in a 
set of paperbound volumes called the Code of Federal 
Regulations (abbreviated as CFR). The CFR is divided 
into 50 titles, which represent broad areas subject to reg- 
ulation bv federal agencies. Kach title is further divided 
into parts and sections. Regulations issued by the De- 
partment of Labor concerning Executive Order 1 1246 are 
tound in 41 CFR. Regulations issued bv HEW concern- 
ing Title VI, Title IX, and the Public Health Services Act 
are found in 45 CFR. 

When a regulation is cited, the title number is give a 
first, then the abbreviation for the Code, then the section 
number of the regulation. (Example: 43 CFR 86.41). The 
section number is actually the number of the part (here, 
86) followed bv a decimal point and another number that 
helps to locate the correct section. 
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